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Court of Appeals of the District of Columbia 

No. 5738. 

Vivian H. Landrum, Appellant, j 

vs. 

United States. 

a Supreme Court of the District of 

Criminal. No. 51167. 

United States 
vs. 

Vivian H. Landrum and John SirQla* 

T' ■ 

United States of America, | 

District of Columbia, ss: 

j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: j 

i 

1 Indictment. ! 

Filed in Open Court October 16, 1931. 

I 

In the Supreme Court of the District of Colombia, Holding 


a Criminal Term, October Term, A. t). 1931. 


District of Columbia, ss: 


The Grand Jurors of the United States < 

)f America, in 

and for the District of Columbia aforesaid, u 
do present: 

pon their oath, 

1—5738a 

i 
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VIVIAN H. LANDRUM VS. UNITED STATES. 


That one Vivian H. Landrum, and one John Sirola, each 
late of the District of Columbia aforesaid, on, to wit, the 
fifth day of August, in the year of our Lord 1931, and at the 
District of Columbia aforesaid, with force and arms, in and 
upon one Henry Johnson, then and there being, feloniously 
and unlawfully did make an assault with a certain danger¬ 
ous weapon, to wit, a wooden club, in the right hand of him, 
the said Vivian H. Landrum, then and there had and held; 
and that the said Vivian H. Landrum, and the said John 
Sirola, with the said dangerous weapon, then and there 
feloniously and unlawfully did strike, beat, bruise and 
wound the said Henry Johnson in making the assault afore¬ 
said; against the form of the statute in such case made and 
provided, and against the peace and government of the 
said United States 

* Second Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vivian H. Landrum, and the said John 
Sirola, on, to wit, the said fifth day of August, in the year 
of our Lord 1931, and at the District of Columbia aforesaid, 
with force and arms, in and upon one Henry Johnson, then 
and there being, feloniously and unlawfully did make 
2 an assault with a certain dangerous weapon, to wit, 
a wooden club* in the right hand of him, the said 
John Sirola, then and there had and held; and that the said 
Vivian H. Landrum, and the said John Sirola, with the said 
dangerous weapon, then and there feloniously and unlaw¬ 
fully did strike, beat, bruise and wound the said Henry 
Johnson in making the assault aforesaid; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

LEO A. ROVER, 

Attorney of the United States 
in and for the District of Columbia . 

(Endorsed:) Criminal. No. 51167. United States v. 
1, Vivian H. Landrum; 2, John Sirola. Assault with a 
dangerous weapon. Witnesses: Dr. Cecil V. King, Henry 
Johnson, Nettie L. Johnson, Olivia Bias, Ellerbe Blackwell, 
Bessie Proctor, Clara M. Forte. A true bill. Theodore 
Bennett Git tings, Foreman. 
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3 Supreme Court of the District of 

Friday, October 23", 4-* D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor presiding. 

****** * 

i 

Come as well the Attorney of the United States, as the 
defendants in proper person, according to their recogni¬ 
zances, and by their attorney E. Russel Kelly, Esquire; and 
thereupon the defendants being arraigned upon the indict¬ 
ment the reading whereof they specifically waive, plead not 
guilty thereto, and for trial put themselves updn the country 
and the Attorney of the United States doth tht like. 

Friday, December 11", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor presiding. 

* * * * * * * 

* 

i 

Come again the parties aforesaid, in mannef as aforesaid, 
and the same jury that was respited in this c^se yesterday; 
whereupon the said jury upon their oath saV that the de¬ 
fendant, Landrum is guilty of simple assault) as to the first 
count of the indictment, and the defendant, Sirola is not 
guilty as to the first count of the indictment, and the de¬ 
fendants are each by direction of the Court, ijot guilty as to 
the second count of the indictment; and thereupon upon 
motion of the defendant, Landrum, by his attprney, the said 
jury are polled and each and every membe^ thereof upon 
their oath say that the defendant, Landrutn is guilty of 
simple assault as to the first count of tljie indictment; 
whereupon it is considered by the Court that the defendant, 
Sirola go thereof without day. 

i 

| 

4 Motion for New Trial . 

Filed December 15,1931. j 

I 

* * * * * j» * 

I 

Comes now the defendant, Vivian H. Landrum, by his 
attorney, E. Russel Kelly, and moves the Coijirt to grant him 
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VIVIAN H. LANDRUM VS. UNITED STATES. 


That one Vivian H. Landrum, and one John Sirola, each 
late of the District of Columbia aforesaid, on, to wit, the 
fifth day of August, in the year of our Lord 1931, and at the 
District of Columbia aforesaid, with force and arms, in and 
upon one Henry Johnson, then and there being, feloniously 
and unlawfully did make an assault with a certain danger¬ 
ous weapon, to wit, a wooden club, in the right hand of him, 
the said Vivian H. Landrum, then and there had and held; 
and that the said Vivian H. Landrum, and the said John 
Sirola, with the said dangerous weapon, then and there 
feloniously and unlawfully did strike, beat, bruise and 
wound the said Henry Johnson in making the assault afore¬ 
said; against the form of the statute in such case made and 
provided, and against the peace and government of the 
said United States 

Second Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Vivian H. Landrum, and the said John 
Sirola, on, to wit, the said fifth day of August, in the year 
of our Lord 1931, and at the District of Columbia aforesaid, 
with force and arms, in and upon one Henry Johnson, then 
and there being, feloniously and unlawfully did make 
2 an assault with a certain dangerous weapon, to wit, 
a wooden club, in the right hand of him, the said 
John Sirola, then and there had and held; and that the said 
Vivian H. Landrum, and the said John Sirola, with the said 
dangerous weapon, then and there feloniously and unlaw¬ 
fully did strike, beat, bruise and wound the said Henry 
Johnson in making the assault aforesaid; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

LEO A. ROVER, 

Attorney of the United States 
in and for the District of Columbia. 

(Endorsed:) Criminal. No. 51167. United States v. 
1, Vivian H. Landrum; 2, John Sirola. Assault with a 
dangerous weapon. Witnesses: Dr. Cecil V. King, Henry 
Johnson, Nettie L. Johnson, Olivia Bias, Ellerbe Blackwell, 
Bessie Proctor, Clara M. Forte. A true bill. Theodore 
Bennett Gittings, Foreman. 
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VIVIAN H. LANDRUM VS. UNITED STATES,'. 

I 

3 Supreme Court of the District of Columbia. 

Friday, October 23", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor presiding. 

i 

##**##* 

Come as well the Attorney of the United States, as the 
defendants in proper person, according to their recogni¬ 
zances, and by their attorney E. Russel Kelly, (Esquire; and 
thereupon the defendants being arraigned up<j>n the indict¬ 
ment the reading whereof they specifically wailve, plead not 
guilty thereto, and for trial put themselves upoh the country 
and the Attorney of the United States doth the like. 

Friday, December 11", A. D. 1931. 

The Court resumes its session pursuant to Adjournment, 
Mr. Justice Proctor presiding. 

i 

* * # * # * * 

I 

Come again the parties aforesaid, in mannef as aforesaid, 
and the same jury that was respited in this ca|se yesterday; 
whereupon the said jury upon their oath sat that the de¬ 
fendant, Landrum is guilty of simple assault]as to the first 
count of the indictment, and the defendant, Sirola is not 
guilty as to the first count of the indictmenj:, and the de¬ 
fendants are each by direction of the Court, npt guilty as to 
the second count of the indictment; and thereupon upon 
motion of the defendant, Landrum, by his attorney, the said 
jury are polled and each and every member thereof upon 
their oath say that the defendant, Landruip is guilty of 
simple assault as to the first count of the indictment; 
whereupon it is considered by the Court that [the defendant, 
Sirola go thereof without day. 

4 Motion for New Trial . 

Filed December 15,1931. I 

# # * * * 4 ♦ 

I 

| 

Comes now the defendant, Vivian H. Landrum, by his 
attorney, E. Russel Kelly, and moves the Codrt to grant him 
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VIVIAN H. LANDRUM VS. UNITED STATES. 


a new trial in the above entitled cause for the following rea¬ 
sons : 

1. That the verdict is contrary to law. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in instructing the jury. 

4. And for other reasons. 

E. RUSSEL KELLY, 
Attorney for Defendant . 

United States Attornev. 

Sir: 

Please take notice that the foregoing motion will be called 
to the attention of Mr. Justice Proctor in Criminal Court 
Number 1 on Fridav, December 18, 1931. 

E. RUSSEL KELLY, 

, Attorney for Defendant . 

Service of a copy of the foregoing motion acknowledged 
this 15th dav of December, 1931. 

LEO. A. ROVER, 
i United States Attorney . 

5 Supreme Court of the District of Columbia. 

Friday, March 4", A. D. 1932. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor presiding. 

• #«•••* 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney E. Russel Kelly, Esquire; and there¬ 
upon the defendant’s motion for a new trial coming on to 
be heard, after argument by the counsel, is by the Court 
overruled, to wdiich action of the Court the defendant by 
his attorney prays an exception which is noted; whereupon 
it is demanded of the defendant what further he has to 
say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that for his 
said offense the said defendant pay a fine of One Hundred 
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Dollars, to take effect from and including tjhis date; and 
thereupon the defendant by his attorney notes an appeal 
to the Court of Appeals of the District of Columbia, from 
the judgment of the Court in this case; whereupon the 
Court fixes the amount of bond for costs on appeal at One 
Hundred Dollars or Fifty Dollars in cash, and the bond 
for the appearance of the defendant at Five [Hundred Dol¬ 
lars; whereupon the defendant enters into a recognizance 
in the sum of Five Hundred Dollars with Patrick F. 
O’Connor as surety, to forthwith surrender himself to 
the custody of the Marshal of the District to be dealt with 
and proceeded against according to law in (fase the judg¬ 
ment appealed from shall be affirmed, or the appeal for 
any cause dismissed, or the judgment be reversed and a 
new trial ordered, or if he, the said defendant, depart the 
Court without leave. 

6 Memoranda . 

March 23, 1932.—Cost Bond on Appeal Approved and 
filed. 

April 22, 1932.—Bill of Exceptions filed. 

Assignment of Errors. 

Filed June 15, 1932. 


Comes now the defendant, by his attorney, and assigns 
as error committed by the Court the following: 

1. The Court erred in charging the jury in the follow¬ 
ing particulars: 

a. The charge to the jury failed properly to state the 
law as relates to this case. 

b. The Court unnecessarily emphasized certain points 
of the evidence which reacted to the prejudice of this de¬ 
fendant. 

c. The charge to the jury contained recitations of evi¬ 
dence that did not conform to the facts proved. 

d. The charge to the jury while emphasizing certain mat¬ 
ters in evidence that were unfavorable to the defendant 
did not refer or mention the numerous inconsistencies and 
incongruities in the testimony of the prosecuting witness. 
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e. The tenor of the entire charge was unnecessarily un¬ 
favorable to the defendant. 

2. The Court erred in failing to grant defendant’s mo¬ 
tion for new trial on the grounds set forth in the said 
motion. 

! E. RUSSEL KELLY, 

Attorney for Defendant. 

7 Designation of Record. 

Filed May 18, 1932. 

The defendant assigns as his record on appeal the 
following: 

1. The indictment. 

2. The plea—not guilty. 

3. The Bill of Exceptions. 

4. Memorandum—verdict of jury. 

5. The Motion for a New Trial. 

6. Judgment of Court. 

7. Appeal bond. 

8. Assignment of errors. 

9. This designation of record. 

i E. RUSSEL KELLY, 
i Attorney for Defendant. 

Service acknowledged 5/18/32. 

LEO A. ROVER, 

O’L. 

8 Supreme Court of the District of Columbia. 

Wednesday, July 6,1932. 

Session resumed pursuant to adjournment, Hon. F. D. 
Letts, Justice, presiding. 

Proctor, J. 

Now comes here the defendant by his attorney, E. Russel 
Kelly, Esquire, and prays the Court to sign and make a 
part of the record his Bill of Exceptions taken during the 
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trial of the case and filed with the Court on th^ 6th day of 
July, 1932, which is accordingly done. 

9 Supreme Court of the District of Colujmbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in the case of the United States vs. 
Vivian H. Landrum and John Sirola, Criminal No. 51167, 
as the same remains upon the files and of record in said 
Court. ! 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

i 

10 In the Supreme Court of the District ojf Columbia, 

Holding a Criminal Court. 

Criminal. No. 51167. 

United States 


Bill of Exceptions. 

Be it remembered that this cause came on to be heard on 
the 9th day of December, 1931, before Justicfe James M. 
Proctor in Criminal Court No. One, and the United States 
was. represented by James R. Kirkland, Assistant United 
States Attorney, and the defendant, by E. Rfussel Kelly, 
Esq. | 

Whereupon, and to maintain the issues joined, the gov¬ 
ernment called to the witness stand Bruce Clayton Black, 


vs. 

Vivian H. Landrum, Defendant. 
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who testified that he was a member of the Metropolitan 
Police department assigned to the ninth precinct; that he 
was on duty in the early morning of August 5, 1931, when 
Vivian H. Landrum and John Sirola (the two defendants, 
both of whom were police officers) entered with a colored 
man who was under arrest; that at the time the officers’ 
shirts appeared torn and their clothing was covered with a 
good bit of blood; he identified a police blotter which showed 
that the colored man was charged with “ mental observa¬ 
tion”; he also identified a coinit/ment which was made 
out for the colored man (Johnson) to be sent to Gallinger 
Hospital for mental observation, which commitment also 
contained the endorsement that the man, Johnson, was 
charged with assault. 

Thereupon the witness was excused and the gov- 
11 ernment called Henry Johnson, who testified that in 
the month of August, 1931, he lived at 1734 Montello 
Avenue, northeast; that he was married, and during August 
lived at that address with his wife and child; that the child 
in August was about fifteen months old; that for the past 
eleven years he had been employed by the Pullman Com¬ 
pany as a porter on the road and as a car cleaner; that, on 
Monday, August 3d he did not work, and that on the 4th 
he was supposed to go to work at 4:30 p. m.; that, on the 
afternoon of Tuesday, August 4th, his wife left home to 
visit her mother leaving their baby with him; that, his wife 
did not return home until after five p. m. and did not re¬ 
main at home very long before she again left; that while 
she was home he got after her about her keeping him from 
work because she was late; that his wife told him she was 
going to her mother’s (on this occasion) and would take the 
baby with her; that he told her she had left the baby with 
him and that she might as well leave the child now; that he 
neither struck her nor offered her any violence; that later, 
around eleven or eleven-thirty p. m. his wife returned in 
company with her sister, Olivia Bias; that he had no con¬ 
versation with his wife’s sister, but that he got after his 
wife again about keeping him from his work “like a man 
would say, being kind of fretful” because he was due to go 
to work; that he did not strike her, and she said she was 
going out in the street to keep him from raising any more 



9 


VIVIAN H. LANDRUM VS. UNITED STATEgj. 

disturbance; that his wife and sister then weht out, leav¬ 
ing the child behind with him; that after his wife went out 
he locked the door and took the baby upstairs to put it to 
bed; that there were two floors containing a hallway and 
five rooms in the house, three of which rooms were on the 
first floor; that after his wife went out he put qut the lights 
with the exception of the light in the hallwa^ because he 
was trying to put the baby asleep; that, his wife was gone 
until about a quarter past one a. m., when lie heard the 
door-bell ring; that he had his clothes off with t|he exception 
of his underwear and started downstairs; that ijhe light was 
lighted in the hall but as the front door glass was 
12 “not exactly clear’’ you could hardly see through it; 

that before he came downstairs he told his wife not 
to-ring the bell so loud as she would wake the baby; that, 
before opening the door he reached and pulled down the 
shade to keep from exposing himself to the street; as he 
was about to open the door somebody had a ke^ r in the door 
and as the door was opened just about enough for anyone 
to get in an officer came to the door and striick him; he 
identified that officer as the defendant, Landrum; he did 
not notice what he was struck with but it “whs something 
and could have been a pistol or a black-jack, but it was dark 
and I couldn’t see it”; that this blow knocked him a dis¬ 
tance of five or six feet and over a table; that he saw the 
other defendant, Sirola, after he had been strikck; that his 
wife ran between the witness and Landrum; he did not see 
his sister-in-law; that when he saw the defendant, Sirola, 
he, Sirola, was in the front room talking; that the witness 
went back to the steps, stood there, and asked the officers 
why they had come into his house; that, the jvitness then 
went upstairs to get his pants, but did not find them as he 
had too much blood on his face and he was too Excited; that 
he then came downstairs, stepped over close to the hall and 
picked up a stick; that he picked the stick up foir no purpose 
and “only stamped it down on the floor”; that this stick was 
used in the house for blocking the door the lock of which had 
been out of order; a stick of the appearance of an axe- 
handle was then shown to the witness, and the witness stated 
it looked like the stick he picked up; that he stamped the 
stick on the floor and said; “I want you all to go out of my 
house. You have no business in here at all. Kindly go out 
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of my house”; that, at that time Landrum was standing in 
the door leading to the house and Sirola was standing in 
the parlor; that after witness told the officers to leave 
Landrum ran from the door and grabbed the stick and 
started beating him with the stick and that at no 

13 time did he, the witness strike at either of the offi¬ 
cers with the stick; that the witness started up the 

stairs while being struck so he had to turn around to defend 
himself; that he got upstairs to the room where the baby was 
and one of the defendants grabbed him; that there was so 
much blood on the witness he could not identifv which officer 
grabbed him; that when he was at the top of the stairs he 
heard the defendants cursing him; that they proceeded to 
beat him some more until he became unconscious; that, 
about 9 a. m. he regained his consciousness at Gallinger 
Hospital; that he remained in Gallinger until Friday, Au¬ 
gust 7; that since that date he was being treated by a Dr. 
Foster; that he still has pains in his head. The witness 
was then asked if he had gone out of the house on Tuesday, 
August 4, and replied that he had, to get some bread about 
six or seven p. m.; he denied that he had had anything to 
drink of an intoxicating nature on that day, whereupon he 
was asked: 

“Q. Do you use intoxicating liquors? A. No, Sir. N-o 
S-i-r.” 

He then said that when the officers entered his house Lan¬ 
drum had his gun in his hand. 

On cross-examination witness stated that his wife left 
home about 2 o’clock pi m. to visit her mother who lived at 
4701 Kane Place, Northeast, a distance of at least five or 
six miles from his home; that it is necessary to make con¬ 
nections with a street car and bus to get there and it takes 
about three-quarters of an hour; that his place of employ¬ 
ment was at 4th & T Streets, northeast, and that it took 
about twenty minutes to go from his home to his work; 
that, when his wife left at two p. m. she knew he had to be 
at work at 4:30 p. m. and that she had to be back before he 
could go to work; but she did not get back in time; that he 
had not been drinking, was not familiar with the taste of 
liquor as he had never drunk any; that his wife 

14 arrived home the first time about 5:30 p. m.; that 
when his wife got home “I was kinda mad, not fight- 
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I 

ing mad, but kinda angry because I knew that !she knew 
what she had done;” that he did not abuse or stride her and 
did not put her out of the house; that his w T ife did not tell 
him why she was going out but that she was going back to 
her mother’s; that she went out without any supper; that 
it was then about 6 or 7 o ’clock and she did — return again 
until about 11:30 p. m.; that during the time his wife was 
gone he amused himself playing the radio and tending to 
the baby; that when his wife returned at eleven-thirty she 
was alone; that he “was not sore enough moi^e than to 
scold her, not to beat her”; that his wife remained home 
about half to three-quarters of an hour and thefi she told 
him she was going out; that he did not put her but, but he 
did not ask her not to go out; that the only thing he had 
said to his wife was to get after her for keeping him from 
his work, that his wife made no reply to him but “told her 
sister to go out and walk on the street because Johnson is 
going to torture me about this thing;” that she did not use 
the word “torture” that “is my word. She just| said he is 
going to keep after me.” That nothing was said about how 
long his wife would be gone, or whether she wjould come 
back that night; that he was upstairs when his wife left and 
remained there until the officers came to his hc^use about 
one o’clock a. m.; he was then asked if it werepaot a fact 
that the officers did not come to his house until half-past 
two a. m. to which he replied that to the best of his knowl¬ 
edge it was before two a. m. they arrived there;; that, in a 
certain time, he was expecting his wife to come back that 
night but the front door was locked; that when! the knock 
came on the door he was upstairs but not in b^d; that he 
heard a long ring on the bell and he hollered down not to 
wake the baby; the witness then related substantially the 
same story as to the occurrences after the officers entered 
the house as he had on his direct examination; he 
15 then stated that on August 27, 1931, he hqd filed suit 
against the two defendants for $30,000.00. 

On redirect examination the witness stated he vras not 
making any noise in his house and that neither of the offi¬ 
cers had any warrant. 

Thereupon the witness was excused and Nettib Lee John¬ 
son testified that she was the wife of the wfitiiess, Henry 
Johnson; that around twelve-thirty p. m. she lefjt her home 
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to visit her mother, staying at her mother’s home until 7:30 
or 8 p. m.; that when she returned to her home on Montello 
Avenue her husband was angry because she had stayed 
over his time to go to work; that, discovering he was angry, 
she said she would take the babv and go back to her 
mother’s house; she went back to her mother’s arriving 
there about nine o’clock; that she returned to her own home 
about eleven-thirty bringing her youngest sister Olivia 
Bias with her; that after arriving home she saw her hus¬ 
band and remained home about half an hour then left in¬ 
tending to go to visit another sister who lived about eight 
blocks from the witness’ home; that, after starting to her 
sister’s house she decided it to be too late and returned 
home and stayed on her own porch; that she saw a light 
burning in the hall and decided her husband was not over 
his angry spell and started to walk around the block; at 
this time it was raining; while she and her sister were 
walking they observed the two defendants who were in a 
police scout car; at the time she saw the officers she was 
about a block from her house; that one of the officers asked 
her where she was going “and what was the matter with 
me. They excited me and I told them my husband was 
angry with me, and that he wouldn’t let me in the house;” 
that the officer told her to jump on the side of the car and 
he would take her home; that she gave the officer the num¬ 
ber of her house when she was asked where she lived; that 
she did not get on the car and told the officers that as she 
had her sister with her she would walk around; that 
16 the officers then left her and she and her sister 
walked around towards her house; that the next time 
she saw the officers Sirola was on her door-step and Lan¬ 
drum was sitting in the police car in fron- of her house; that 
she and her sister went up on the porch and she rang the 
bell and her husband hollered to her to stop ringing the bell 
as she would wake the baby; that she rang the bell once 
more and her husband came to the door and pulled the 
shade down; that, as that happened Landrum jumped out 
of the car and said “Did you see that nigger pull that shade 
down?” and he came and opened my door; that Landrum 
opened the door with a key, walked in the house and asked 
her husband “what the hell is wrong with you, boy,” and 
struck him with something he had in his hand; that she ran 
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to Landrum and asked him not to strike her husband; that 
a few minutes afterwards she heard her husband coming 
down the steps and stomped a stick on the floor and said 
“You have to get out of my house because you have no 
warrant”; that she heard Sirola tell Landrum not to hit 
her husband, but to give him an opportunity to explain 
things first; that, as her husband made the statement 
above Landrum rushed from her, while she was begging 
him not to hit her husband and said “I am not going to let 
that nigger say that to me, or stomp the stick on the floor;” 
that when she saw them struggling Landrum took the stick 
away from my husband and hit him, and she rushed from 
the house; that, at the time Landrum hit her husband with 
the stick she did not see Sirola do anything; that she was 
gone from the house about five minutes and when she re¬ 
turned she could see her husband’s back on the stairs; she 
also saw Landrum on the first flight of stairs; that about 
three minutes later the officers carried her husband out; he 
was bloody and did not move; that the- carried 1pm to their 
automobile, and she did not see him again until between 
ten and eleven the next morning at Gallinger Hospi- 
17 tal in bed; that she was with her husband|on August 
7th when he left the hospital; that at the hospital 
her husband’s head was bandaged and that she noticed 
some bruises on his back after he returned home. 

On cross-examination, she stated that when shb left home 
at two o’clock she knew her husband was supposed to be 
to work at four-thirty, but that she did not believe -he got 
home until seven-thirty at which time her husband was 
angry but not very angry; that when she suggested leaving 
to take the baby to her mother’s her husband s^id she had 
better leave the baby home; that she returned home from 
her mother’s after midnight; that she did not have any 
baby with her at that time and that her sister d^d not have 
any child with her; that when she left the house again 
around twelve-thirty it was her intention to return that 
night; that when she left home she and her sister walked 
down toward Duncan Street across Florida Avenue when 
she decided the time to be too late to go to anybody’s house 
and started to go home. She was then asked if jt were not 
true that at that time she was looking for a (policeman, 
which she denied. That after returning home again she 
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remained on the porch because it was raining; she denied 
that she was afraid to go in the house; and that after wait¬ 
ing on the porch a few minutes she started to walk around 
the block; that it was her intention to walk around until 
her husband got over his angry spell; that when she got 
over to West Virginia Avenue and saw the police officers 
there was no small child with them; she denied that either 
she or her sister called to the police; that one of the police 
officers asked her what was the matter, to which she re¬ 
plied “My husband is angry with me and he won’t let me 
in the house”. She then testified that her husband had not 
refused to let her in the house, but she did make the above 
statement to the police officers; she denied that 
18 either of the police officers suggested to her that she 
should go to Police Court in the morning to get a 
warrant for her husband; that she then told the officers 
where she lived and during the conversation with the offi¬ 
cers she heard the buzzing of a radio in their car; that after 
she walked around the corner she observed Officer Sirola 
coming out from a gate of one of the houses above her 
house; she further testified that up to the time that the 
officers went up to her house neither of them had made 
any statement out of the way to her; she then continued her 
examination and gave substantially the same testimony as 
was related by her on her direct examination. 

And thereupon the Government called to the stand Olivia 
Bias, who stated that she lived at 4701 Kane Place, N. E., 
and was a sister of Mrs. Nettie Johnson, the preceding wit¬ 
ness. That on the night of August 4th she saw her sister at 
the witness’ house about eleven o’clock in the evening; that 
together they left witness’ home and went to 1734 Montella 
Avenue about twelve-thirty A. M.; that arriving at the home 
a conversation of about five or six minutes took place be¬ 
tween witness and Mr. Johnson; that following the con¬ 
versation she and her sister walked down 12th Street 
toward the home of another sister who lived at 1216 Duncan 
Street; that during the time they were walking it was rain¬ 
ing; that on account of the rain they decided to go back 
to Mrs. Johnson’s home; that arriving at Mrs. Johnson’s 
home they again started walking and when they got on 
West Virginia Avenue they observed two policemen in an 
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automobile; that the automobile stopped and that her sister 
went over by the police car; that in a few minutes Mrs. 
Johnson returned to the witness and together tjiey walked 
back to Mrs. Johnson’s home; that arriving at thfe house she 
saw Sirola standing on the doorstep; thaj; her sister 
19 rang the bell and she heard her husband (tall “Don’t 
ring the bell” because he had just got the baby 
asleep; that Mr. Johnson came downstairs and pulled the 
shade on the front door down. The witness then related 
what occurred in the house substantially the same as the 
preceding witness except that she went outside before the 
fight occurred and that she remained outside ufitil she saw 
the officers bringing her brother-in-law out; that she 
noticed blood on the officers and that her brother-in-law ap¬ 
peared lifeless; that the next time she saw her brother-in- 
law was on Thursday when he was brought home, at which 
time she noticed that his head was bandaged; she stated that 
she did not notice any odor of intoxicating liqpor on her 
brother-in-law’s breath and that he had no appearance of 
drinking. 

On cross-examination the witness stated that when she 
and her sister returned to Mrs. Johnson’s home after walk¬ 
ing around they made no effort whatever to get into the 
house. Her other testimony was substantially the same as 
her direct examination. 

Thereupon the witness was excused and Henry Johnson 
was recalled and asked by counsel for defendants whether 
or not on the morning he was arrested he had mhde a state¬ 
ment to one Doctor Bowman, a witness about to be called, 
that “if I had not struck the officers first I would not be in 
all this trouble”, to which the witness replied No; on re¬ 
direct examination he was asked if he had any recollection 
of anything that had happened from the time that he was 
taken from the house until the next morning at Gallinger 
Hospital, to which he replied that he had no recollection of 
anything. 

Thereupon Doctor William E. Bowman testified that he 
was a staff physician at Casualty Hospital on the early morn¬ 
ing of August 5, 1931; that on that morning he treated 
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Johnson for multiple lacerations of the scalp; that he 

20 put nine stitches in his scalp and used antiseptics and 
dressing; that the witness did not remember whether 

he detected the odor of alcohol on Johnson’s breath or not; 
that Johnson was treated by him at about three o’clock in 
the morning. Thereupon with the permission of the Court 
counsel for defendants made Doctor Bowman a defense 
witness for the purpose of asking the following question. 

“Q. Doctor Bowman, at the time when this witness John¬ 
son was in your hospital and while he was under your 
observation, did he say this to you, or say in substance 
this: If I had not struck these officers first I would not be 
in this trouble. A. Well, I have a vague remembrance of 
him having said that. 

Q. But vou did not take particular note of it at the time. 
A. No.” 

On cross-examination the witness stated that he had 
made no note of this statement and that his memory of it 
was vague. 

Thereupon Doctor Pleasant L. Moon testified that he was 
an interne at Gallinger Hospital on the early morning of 
August 5th; that he admitted Henry Johnson to the hospi¬ 
tal. Thereupon the following occurred: 

Q. When you saw the patient Henry Johnson, what was 
his condition? A. Well, he was standing, and had a band¬ 
age around his head, and there was some blood on his 
clothes, especially around his shoulders. He stood alone, 
and his head was bowed slightly, and he appeared to me to 
be intoxicated. 

Q. You say he appeared to be intoxicated. What did you 
predicate your opinion as to his intoxication on, what 
things? A. Well, when patients come in I make it a prac¬ 
tice of smelling their breath. 

Q. And did you smell his breath? A. Yes, sir; I did. 

21 Q. You remember that particularly, do you? A. 
There was the odor of alcohol on his breath. 

Q. What else did you do? A. I noted his general condi¬ 
tion, and I assigned him to the psychopathic ward where 
we send drunks. 

Q. Well, now, Dr. Moon, what is psychiatry? You say ' 
you sent him to the psychopathic ward. A. It is a ward 
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at the hospital to handle drunks, and patient^ that cannot 
be handled in the regular ward due to the fact that they 
are out of their head or drunk. 

Q. Is psychiatry associated with mental diseases? A. 
Of course there is a ward over there for that, but we make 
it a practice of sending all intoxicated patients to be han¬ 
dled in the psychopat-ic building. 

Q. That is the practice of the hospital? A. Yes, sir. 

A . From your observation of the patient Henry John¬ 
son, did you notice anything wrong with him mentally, or 
was it your opinion that he was intoxicated? A. It was my 
opinion then that he was intoxicated. 

Q. And because he was intoxicated, and that is the place 
to which you send intoxicated persons, you seift him to the 
psychopathic ward? A. Yes, sir. 

Q. But apparently there was nothing wrdng with his 
mental faculties by reason of disease or impairment or any¬ 
thing of that kind? A. No, sir. 

Q. In addition to smelling his breath did you do anything 
else in arriving at your judgment that hfe was intoxi- 
22 cated? A. No, sir. It was my general impression. 

Q. Did you talk with him? A. I prdbably asked 
him a couple of questions. I generally do. I cfon’t remem¬ 
ber if I did or not. But I generally make it the practice to 
ask a question or two to see if they are drunk and just what 
reaction they make. 

Q. Do you have any recollection of asking any questions 
of the patient Henry Johnson? A. I do not. But I do 
know that I make it a practice to do that. j 

Q. Do you recall receiving any answers fron)i this patient 
Henrv Johnson? A. I do not. 

Q. Do you have any recollection of any incohereney in 
the conversation if you had one with him? A. I would not, 
except I was impressed that he was drunk. 

Q. Did you notice his manner of walking? A. At the 
time I saw him he was standing. I did not see him walk, 
but he was standing alone. 

Q. After you had admitted him, did you notice him leave 
to go to the ward? A. No, sir; I did not. j 

Q. And then your judgment of his condition was predi¬ 
cated upon smelling his breath? A. And my observation 
of him standing there, and his general condition. 

2—5738 a 
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The witness then stated that Johnson had been received 
at the hospital under a committment, and that when a com¬ 
mittment was received the hospital was supposed to notify 
the police before a patient was discharged; that he did not 
know whether the police authorities had been noti- 
23 tied before Johnson was released from the hospital 
or not. The witness was then asked if he noticed any 
odor of Alcohol coming from the top of Johnson’s head, to 
which he replied that he did not. 

On cross-examination the witness stated that he was not 
acquainted with either one of the defendants. 

Thereupon Vera M. Randall testified that she was a stu¬ 
dent nurse at Gallinger Hospital on August 5, 1931; that 
she was employed at the psvchopat-ic ward in the hospital. 
That she saw the patient Henry Johnson from whom she 
took his present history ; that he walked with a steady gait, 
talked coherently, and that he was quiet, and that his head 
was bandaged. 

Thereupon Doctor W. H. McCullough testified that he 
was resident psychiatrist at Gallinger Hospital; that about 
nine o’clock on the morning of August 5th he made a men¬ 
tal examination of Johnson; that he did not observe any 
brain injury; that as a result of his examination he reached 
this conclusion: “As far as acute mental disease goes I 
did not think he had any acute mental disease or any mental 
disease that would warrant holding him for future ob¬ 
servation.” The witness stated that he was the discharg¬ 
ing doctor in this case, and that he had discharged John¬ 
son from the hospital;! that his recollection was that the 
5th precinct was called before the witness Johnson had 
been discharged. 

On cross-examination the witness’ attention was called 
to government exhibit No. 3 (the committment from the 
police department) which contained this notice: “There 
is also the fu-ther charge of assault pending against him 
and should he be found not insane you are to inform the 
precinct before releasing him.” And thereupon he was 
asked this question: 

Q. And subsequently as a result of the investigation you 
made of the information you got the man was released and 
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released not to the police? A. I don’t remember clearly 
but that is my brief memory of it. You have tp remember 
that I see about fifteen of these patients a day. 

Q. I appreciate that, and that your memory is more or 
less vague on the entire subject. A. Ye^, sir. 

24 Q. But you do believe he was released completely 
and not released to the Police Department as we un¬ 
derstand it, or do you really know? A. Well, of course I 
do not know definitely but my memory is that he was. 

Q. He was what? A. Released to himself. 

Q. Released to himself and not to the Police Depart¬ 
ment? A. Yes, sir. 

On cross-examination he was asked further ^f he meant 
by his answer with respect to the mental condition of John¬ 
son that there might have been evidence of a slight mental 
disorder. To which he replied, “Oh, yes. Tjhere might 
have been.” But that he did not remember particularly 
in this case. 

Thereupon Mrs. A. Maxine Cameron testified that she 
was an x-ray technician and had made certain |x-ray nega¬ 
tives of the skull of the witness Johnson. Thereupon the 
following occurred: 

Mr. Kelly: If your Honor please, at this tinje I want to 
object to any further testimony concerning any alleged in¬ 
juries received by the complaining witness, on the ground 
that it is merely cumulative; that there have ajready been 
several doctors and a nurse who have testified <jm that sub¬ 
ject ; and this being merely cumulative we desiie to object. 

The Court: If there is any question as to whether or not 
the weapon was a dangerous weapon, I do not think your 
objection would be well taken. 

Mr. Kelly: I do not understand your Honor. 

The Court: If there is anv issue in this case as to 
whether the alleged weapon is a dangerous weapon, I do 
not think your objection is well taken. It is for you to 
determine. | 

Mr. Kelly: Your Honor overrules the objection and al¬ 
lows us an exception? 

The Court: Yes. 
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Thereupon the witness identified four x-rays which were 
marked exhibits 5a, 5b, 5c, and 5d. Thereupon the 

25 exhibits were offered in evidence over the objection 
previously made by counsel for defendants. 

Thereupon the witness was excused and Doctor Cecil B. 
King testified that he was a physician and specialized in 
x-ray work. He thereupon exhibited the x-ray plates to 
the witness who stated he could identify them and then was 
asked to explain them. Whereupon the following occurred: 

Mr. Kelly: Before the answer is given, if your Honor 
please, I desire to renew the objection on the ground that 
this is cumulative. 

The Court: I will consider that your objection goes to 
the whole line of examination. 

Mr. Kelly: Very well, your Honor. I did not mean to 
interrupt the witness. 

The witness then stated that the exhibits showed a 
peculiar mark at the top of the film, in the region of the 
top of the skull, that in his opinion represented a fracture. 
The witness thereupon over the objection and exception 
of defendants previously made indicated where he believed 
the fracture to be to the jury, and then over the objection 
and exception of the defendants previously made the x-ray 
plates were shown to the jury. 

Thereupon Mrs. Clara M. Fort testified that she lived at 
1738 Montella Avenue; that on the early morning of August 
5th about one or one-thirty she was awakened by a rumbling 
and tumbling as if someone were falling downstairs; that 
she went to the window and she heard Mrs. Johnson scream, 
“Please some one, come and take them off my husband; 
they are killing him.” That the witness merely continued 
to look while Mrs. Johnson was in the street; that later 
she saw two policemen carrying Mr. Johnson from his 
home; that she noticed Johnson’s head was bloody; that 
the officers were putting Johnson in a car and she told 
them that she would call an ambulance, to which one 

26 of them replied, “what is it to you?” She then 
stated that both of the officers had blood on their 

shirts. She further testified that she had seen Johnson 
about seven o’clock in the evening at which time she did 
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not notice any odor of alcohol on his breath. She further 
testified that on the afternoon of the 5th she j saw the de¬ 
fendant Landrum knock on Mrs. Johnson’s dbor; that no 
one was home; that Landrum then asked the witness if she 
knew where Mrs. Johnson was; that she replied that she 
did. The witness then stated to the prosecutor, “Shall I 
go further”? 

Q. Yes. Tell me what you said and what he said to you. 
A. He says to me—I said, “I do; but before telling you, 
will you kindly tell me how Mr. Johnson is?” He says, 
“Physically he is all right; but mentally he is all wrong.” 

And I said, “Physically he is all right. How on earth 
could he be physically all right?” And I sai<jl, “Mentally 
he is bound to be all wrong, the way you hit hjm.” And I 
says, “Furthermore, why did you go into the main’s house?” 
He said, “I didn’t go in there.” I said, “I bbg your par¬ 
don; you did.” Of course I was only saying that be¬ 
cause— 

Q. Not your reasons for it. You said that to him, and 
he in turn said those things to you? A. Yes; and, further¬ 
more, he says to me—I said, “Why did two bf you large 
men beat up a little man like that?” And he said, “What 
is it to you if I had killed him?” I says, “Well, you will 
see.” And then I said, “Furthermore, since you are so 
smart, now try to find out the best way you can where Mrs. 
Johnson resides.” 

Q. Was that all the conversation you had? A. That is 
all I had with him. 

27 Q. And that was in the afternoon of August 5? 
A. Yes. 

On cross-examination the witness was asked whether or 
not she had ever seen Landrum put his hands on Johnson, 
to which she replied that she had not. She stated that she 
recognized Landrum at the trial because she jhad seen his 
picture in the District Attorney’s Office and in the papers. 
She denies that on the afternoon of the 5th vfhen she saw 
Landrum at Mrs. Johnson’s door that Landfum told her 
he had lost his badge and came back to see if he could 
locate it. She was then asked if she had told Landrum 
that if Landrum told her what Johnson’s condition was 
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she would tell Landrum where to locate Mrs. Johnson. 
She stated that she told Landrum that she probably would 
tell him; that after the conversation, related on direct ex¬ 
amination, occurred she refused to tell Landrum where 
Mrs. Johnson was but told him to find out for himself. 

Thereupon Ellerbe Blackwell testified that he lived at 
1736 Montella Avenue; that on the early morning of Au¬ 
gust 5th he was awakened by hearing the voice of someone 
crying—“Turn me loose. Turn me loose. Turn me loose.” 
That the next thing he heard was a lick and a fall. The 
witness then stated that he was standing at his door and he 
saw two men come out with Johnson; that he had seen 
Johnson about three or four o’clock on the evening of Au¬ 
gust 4th, and that he did not notice any odor of alcohol on 
his breath or anything unusual about his manner. 

On cross-examination the witness stated that he did not 
remember hearing the preceding witness, Mrs. Fort, make 
any statement whatever. 

Thereupon B. F. Fitzsimmons, a special agent of the 
Bureau of Investigation of the Department of Justice, 
testified that on September 9th, 1931, he talked to the de¬ 
fendant Landrum and the defendant Sirola; that both of 
them were asked to make a statement, and that both 
28 of the defendants did. He further stated that on 
September 14th he went to the 9th precinct and re¬ 
ceived from Landrum a club which had previously been 
offered in evidence, and that at the time Landrum made no 
comment other than to say that that was the club that he 
had taken from the Johnson home. 

Thereupon, without objection, the following statements 
were read in evidence: 

“Washington, D. C., September 8, 1931. 

“My name is Vivian H. Landrum; Age 31. I reside at 
2000 M Street, Northeast, Washington, D. C. I am now and 
have been for the four years last past a member of the 
Metropolitan Police Department, Washington, D. C. My 
rank is that of Private. 
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“During the month of August, 1931, I was assigned to 
scout car No. 9 in the Ninth Precinct, Washington, D. C. 
From the week beginning August 2 to August 8 inclusive I 
was on duty on said scout car as stated fronji midnight 
until eight o’clock the following morning. Froifat the week 
beginning August 9, 1931, until August 16, 193^, I was on 
duty in the scout car as stated from four p. m. until mid¬ 
night. 

“This statement is being made freely and jvoluntarily 
without threats or promises of any nature to Dwight Brant¬ 
ley and B. F. Fitzsimmons, Special Agents of the Bureau 
of Investigation, United States Department of Justice. 

“While on duty in the scout car heretofore mentioned 
with officer John Sirola on the morning of August 6, 1931, 
about 2:30 in the vicinity of West Virginia Aveiiue and Mt. 
Olivet Road Northeast, officer Sirola told me that a colored 
girl had called to him from the street stating ^he wanted 
to see us. I stopped the car and backed it up to where she 
was standing. She had a small child and another colored 
girl, who we later learned was her sister. She said, ‘I want 
you to go around here and get my husbaiid.’ Officer 
29 Sirola asked her what the trouble was, apd she told 
him that her husband had beat her up andj thrown her 
out of the house. We told her that we could not take any 
action on her say-so; that we would have to havU a warrant 
before we could interfere. She then stated thht her hus¬ 
band had been gassed in the war and was craky, and she 
was afraid he would do himself bodily harm or injure any¬ 
one who happened to go up to the door of their ^iome. Offi¬ 
cer Sirola and I then procured her address, which we un¬ 
derstood to be 1724 Montella Avenue, Northeast. We drove 
around in the car to the above address and stopped. The 
two colored girls walked around and advised us that the 
address was not 1724 but 1734 Montella Avenue. We pro¬ 
ceeded to 1734 Montella Avenue where officer; Sirola and 
the two colored women went up on to the froht porch. I 
remained in the car. The colored girl rang tne door bell 
and endeavored to open the front door. A m^n appeared 
at the front door, whom I could partially see (through the 
glass, and drew the shade on the door. She isked officer 
Sirola to open the door; that it was her house and she 
wanted the officers to see the man inside. Officer Sirola 
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told her that he could not open the door since he had no 
key. I then called from the scout car and told officer Sirola 
if it was an ordinary lock, I had a key which perhaps would 
open the door. I went up to the door and opened it with 
a key I was carrying.. As I entered, followed by officer 
Sirola and the two colored women, I saw a colored man in 
underclothing. He grabbed hold of one of the colored girls 
and said, ‘This is my wife. What the hell are you doing 
with her ? ’ He then lunged at me and I struck him with the 
heel of mv hand. He staggered backwards into the dark- 
ness of the hallway and returned immediately with a club 
which appeared to me to be a pick handle. He struck at me 
and hit me on the left shoulder, and I endeavored to get pos¬ 
session of the club. In the scuffle that followed, officer Sirola 
attempted to come to my assistance, but was pre- 
30 vented by the two colored girls who held him back. 

During the scuffle 1 tripped on a step leading to the 
second floor, and the colored man jumped over me and stood 
on the step attempting to again strike me with the stick he 
held in his hand. I managed to grab his arm to prevent 
his striking me. In an endeavor to get above me the colored 
man started up the stairs, and I followed him. During all 
this time the struggle continued. Upon reaching the top of 
the steps I released my hold on his arm and struck him on 
the head two or three times with my baton. About this time 
officer Sirola had gained his release from the two colored 
women and came to my assistance. He took the stick away 
from the colored man, and between the two of us we over¬ 
powered him. 

“At this time Johnson to all appearances was in a semi¬ 
conscious condition. As a result of the blows administered 
with my baton, the colored man was subdued, and officer 
Sirola and I carried him out of the house to our automobile 
in which we removed him to Casualty Hospital where he 
was treated for lacerations of the scalp by Dr. William 
Bowman. I then called the patrol from No. 9 precinct and 
had the man removed from Casualty Hospital to Station 
No. 9 where he was booked for mental observation, and a 
commitment paper made for his entrance to Gallinger 
Hospital. This commitment paper, which may be obtained 
from the official records of Gallinger Hospital, will further 
show that this man was also charged with assault. While 
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at Casualty Hospital, Dr. Bowman had asked ^he colored 
man his name, which I learned was Henry Johnson. 

“I did not accompany Henry Johnson froijn Precinct 
Station No. 9 to Gallinger Hospital, nor have jl seen him 
since he was booked at Precinct No. 9 about fouif o’clock on 
Wednesday morning, August 5,1931. At the tiijae of John¬ 
son’s arrest and during the struggle with him I detected 
the odor of liquor on his breath. 

31 “The next information I had concerning Johnson 
was about August 20, 1931, when I received a notice 
to appear in the Assistant District Attorney’s office at 
Police Court with reference to a complaint against officer 
Sirola and me that had been made by Johnson. Upon my 
arrival at the District Attorney’s office, I found Inspector 
Davis, Sergeant Reed, Captain Reddy, and Assistant Dis¬ 
trict Attorney Mclnerney and two colored lawyers, one of 
whom I learned is named Dodson. Mr. Dodson claimed 
that Johnson’s wife had stated to him that officer Sirola 
and I had stopped her in the street on the morning of 
August 5, 1931, and inquired of her what shd was doing 
on the street; that she replied that her husband had beaten 
her up and thrown her out of the house, and that officer 
Sirola and I immediately proceeded to her home; that we 
kicked the door down, and upon entering that I struck 
Johnson with a black-jack. After hearing both sides of the 
story Mr. Mclnerney, Assistant United States District 
Attorney, advised attorney Dodson that he would take no 
action in the matter. Mr. Dodson, in the presence of the 
above named persons who were in Mr. Mclnerney’s officer, 
stated that if a warrant was not issued that he would ad¬ 
vise all the colored people in the Northeast Section to resist 
all efforts of the police and to resort to weapons. 

“The above statement is true and correct this 9th day of 
September, 1931. 

(Signed) VIVIAN H. LANDRUM. 

“Subscribed and sworn to before me this 9th day of 
September, 1931. 

(Signed) B. F. FITZSIMMONS, 

Special Agent, Bureau of Investi¬ 
gation, United States Depart¬ 
ment of Justice . 
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32 Witness: 

(Signed) DWIGHT BRANTLEY, 

Special Agent , Bureau of Investiga¬ 
tion; United States Department 
of Justice .” 

“Washington, D. C., September 8, 1931. 

“My name is John Sirola; age 44. I reside at 338 Four¬ 
teenth Street, N. E., Washington, D. C. I am now and have 
been for the fourteen years last past a member of the Met¬ 
ropolitan Police, Washington, D. C. I have the rank of 
Private, Third Class, i For the past twelve years I have 
been assigned to Precinct number nine and was on duty at 
that station during the month of August, 1931. 

“I make the following statement freely and voluntarily 
to Dwight Brantley and B. F. Fitzsimmons, Special Agents, 
Bureau of Investigation, U. S. Department of Justice, and 
without threats or promises of any nature. 

“From the week beginning August 2, 1931, to August 9, 
1931, I was on duty on the Scout car with officer V. H. 
Landrum from 11 p. m. to 7 a. m. 

“On the morning of August 5, 1931, about 2:15, while on 
duty with officer Landrum in said Scout car in the vicinity of 
West Virginia Avenue and Mount Olivet Road, N. E., we 
had just turned into the seventeen hundred block of West 
Virginia Avenue, I noticed two colored women and a small 
colored girl about six or seven years old; they were on the 
sidewalk. I don’t know what attracted mv attention to the 
colored women, but I remarked to officer Landrum that I be¬ 
lieved they wanted to see us about something. One of the 
colored women almost immediately came running from the 
sidewalk into the street where we were and said that her 
husband is crazy; that he had been gassed in the war and 
had run her, her sister and her baby out of the house 

33 and that she had been looking for a policeman for an 
hour and a half or more. I asked her why she didn’t 

telephone for a policeman and I indicated to her our radio 
apparatus on the scout car from which we would have re¬ 
ceived word and would have come to her aid immediately. 
I later learned that this woman was Mrs. Henry Johnson. 
She asked us to go to her house at 1734 Montello Avenue. 
I asked Mrs. Johnson to get onto the running board of our 
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machine and I would take her around to her house. She 
stated that she would walk around. Officer Lancfrum and I 
proceeded onto Montello Avenue in our car and stopped in 
front of 1724 Montello Avenue since I had misunderstood 
the address. Mrs. Johnson arrived a few monpents later 
and told us that we were at the wrong house and hsked us to 
accompany her to 1734 Montello Avenue, which was a few 
doors farther north. 

‘‘Upon arrival at the Johnson home we parked the car in 
front of the house and officer Landrum, the tivo colored 
women and the colored girl went up on the front porch. 
Mrs. Johnson rang the doorbell several times. I could hear 
some one inside the house cursing. Mrs. Johnson then 
asked Officer Landrum to open the door for her. Landrum 
took a skeleton key from his pocket and opened the front 
door. I do not know who entered the house first, but I do 
know that I was the last one to enter the house. Officer 
Landrum, the two colored women and little girl and I went 
into the house just as soon as we could get through the door. 
As we got into the house I noticed a colored man who I 
later learned is Henry Johnson. He made a glrab for his 
wife and said: ‘This is my wife’ and he continued cursing. 
He then made a lunge for officer Landrum who jiit Johnson 
on the chin with his fist. Johnson ran into one of the rear 
rooms and returned immediately with a club that looked like 
a pick handle. He started swinging the club at Landrum 
and calling him abusive names. He hit Landrum on 
34 the left shoulder with the club. Landrum then hit 
Johnson with his baton on the head, they strug¬ 
gled and I was endeavoring to get to Landnjm’s assist¬ 
ance when Johnson’s wife threw her arms around me and 
said: ‘Honey, stop them from fighting’. I told her that I 
couldn’t stop them from fighting unless she released her 
hold on me. I finally managed to get away from Johnson’s 
wife and went to the assistance of Landrum. I took the 
club away from Johnson who then started fighting with his 
fists. Johnson ran upstairs and Landrum and I followed 
him. When we reached the top of the stairs we again strug¬ 
gled with Johnson. I had the club which I had taken from 
Johnson in my hand, but I could not use it, so I hit John¬ 
son on the chin with my fist. That broke the struggle and 
Johnson and Landrum fell downstairs. There was no fur¬ 
ther fighting. 
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“Landrum and I picked Johnson up and carried him out 
to our car and placed him in it and took him to Casualty 
Hospital. Landrum was driving the car and I stood on 
the running board. At the time we carried Johnson out of 
his house he was bleeding from his head. I do not know 
that he was unconscious, but I do know he had no more 
fight in him. Upon arrival at Casualty Hospital Johnson 
walked into the hospital. I assisted him to walk up the 
steps. He was placed on the operating table. While wait¬ 
ing for the doctor to arrive Johnson looked at officer Lan¬ 
drum and asked him if he (Johnson) had done all that. 
Landrum told him that he had and Johnson said that he 
was very sorry that he started a fight and that he had re¬ 
sisted the officers. He said that he had never been in 
trouble before and he did not know why he acted as he did 
that time. 

“Dr. Bowman put some stitches in Johnson’s head and 
he then walked to our car and officer Landrum and I took 
Johnson to the Ninth Precinct Station where he was booked 
for mental observation. While Johnson was being 
35 booked at the station he again stated that he was 
sorry that he acted the way he had and he was going 
through motions as if playing an imaginary piano. After 
being booked commitment papers were made out for John¬ 
son’s entrance to Gallinger Hospital. This commitment 
order bore the notice that in case Johnson was found of 
sound mind that Precinct number nine should be notified 
before his release from the hospital, in order that he could 
be taken to Police Court to answer a charge of assault. 
However, the authorities at Gallinger Hospital failed to 
notifv Precinct number nine of Johnson’s release and he 
was not held to answer the charge of assault. Johnson 
was taken from Precinct number nine to Gallinger Hospital 
in the patrol and I did not accompany him to the hospital. 
T have not seen Johnson since he was taken from Precinct 
Station number nine to Gallinger Hospital on the morning 
of August 5, 1931. 

“I do not know from my observation that Johnson was 
drunk or had been drinking on the morning when officer 
Landrum and I went to his home. I was under the impres¬ 
sion that we were dealing with an insane man and I do not 
recall that I detected the odor of liquor about him. 
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‘‘The foregoing statement is true and correct this 8th 
day of September, 1931. 

(Signed) JOHN SIR0LA, #9. 

‘ 4 Subscribed and sworn to before me this 8th day of Sep¬ 
tember, 1931. ! 

(Signed) B. F. FITZSIMMONS, 

Special Agent , Bureau of Investi¬ 
gation, TJ . S. Dep f t of \ Justice.” 

Thereupon Doctor Amos I. Foster testified that he was a 
practicing physician in the City of Washington; that he 
was a graduate of Howard University in Washing- 
36 ton and the University of Edinburgh, Scotland; that 
he also had a degree from the University jof Glasgow; 
and that he was the family physician of Hen^v Johnson. 
Thereupon, over the objection of the defendants on the 
ground that the evidence was cumulative, the witness testi¬ 
fied that Johnson first came under his professional care on 
the 30th of October, 1931; that from his examination of 
Johnson he found he had cerebral irritation and that some¬ 
thing irritated his brain; that Johnson was still under his 
treatment. 

And thereupon the Government rested. 

Thereupon counsel for the defendants moved for a 
directed verdict, which motion was overruled. 

Thereupon on behalf of the defendants the following wit¬ 
nesses were called: Doctor A. McGruder MacDonald, Mr. 
Frank J. Loftis, Mr. Harry P. White, Mr. Walter Janifer, 
Mr. William J. O’Neil, Mr. George H. Schultz, Mr. George 
A. Faris, Mr. James A. Sears, Mr. Junius K. Linder, Mr. 
Hubert Newsom, Inspector Ogden T. Davis, of the Metro¬ 
politan Police Department, Captain Michael Ii. Ready, all 
of whom testified to the good reputation for peace and good 
order of the two defendants. 

Captain Michael Ready and Inspector Davis further tes¬ 
tified that sometime subsequent to the 5th of August in the 
office of Mr. Mclnernev, an Assistant United States Attor- 
ney in the Police Court, they observed some bruises on the 
left shoulder of the defendant Landrum. 

Thereupon Vivian H. Landrum testified that he was 
married and had been connected with the Metropolitan 
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Police Department for four years and six months. He 
stated as follows: 

“I was assigned to duty as driver of the scout car and had 
Mr. Sirola with me on this particular occasion, and we 
were going south on West Virginia Avenue, and 

37 West Virginia Avenue has just recently been built 
up and there is a sidewalk built along the west side 

of the street, but no curb. There are quite a few auto¬ 
mobiles parked there at right angles to the curb, and 
parked rather close—there are flats in there. Mr. Sirola 
told me there were two colored women that had called to 
him; and I stopped. I didn’t see the women myself. He 
said, “they are right back here.” So I backed the car up, 
and one young colored girl came out to the street and said, 
“I want you to go around here after my husband.” One 
of us—Sirola or I, one of the two—said, “What is the mat¬ 
ter with him?” She said, “He is drunk and beat me up 
and threw me out.” 

So I told her that we had no right to take any action just 
on her say so; that if he had assaulted her it was her duty 
to go to the police court and swear to a warrant and it 
would be delivered to the 9th precinct and served in the 
proper manner. She then said that this man was gassed 
over seas and “is half crazy and has been getting worse 
all the time and he has been drinking tonight and I am 
afraid of him. I am afraid he will hurt himself or anyone 
else who should happen to go to the door.” 

Q. Right there: what time of the morning was that? A. 
Our test calls stop at 2 o’clock, but I remember hearing 
Cleveland test at 2:15. 

Q. You mean, the radio? A. Yes. We received no more 
test calls, but our radio is on just the same; but I remember 
hearing Cleveland test at 2:15, and we were supposed to 
report in over a box at 2:20. We were on our way to do 
that then. 

Q. Go ahead. A. This young girl, this Mrs. Johnson— 
when she said that her husband was in the condition 

38 he was, we decided we had better go and investigate; 

and Mr. Sirola offered to have her ride on the run¬ 
ning board, but she said, “No; I will walk.” He says, 
“Where do you live?”! She said “1734.” But we mis- 
understood her and thought it was 1724. So we drove to 
the front of that address- 


VIVIAN H. LANDRUM VS. UNITED STATES. 


31 


Q. Before you go any further: How many persons were 
there at that time? A. There was Mrs. Johnson and a 
girl who I later learned to he her sister, and ^ome little 
colored girl, a little bit of a thing; they were leading her 
by the hand. I 

Q. Did you know either of the parties at the [time? A. 
No; that was the first time I had ever seen tjhem. We 
stopped at 1724 and I told my partner at the tinfe, “There 
is no trouble here.” And he got out to see if he could hear 
or see anything; and about that time these two girls came 
around the corner and said, “No; here it is—1734, down 
the street.” We were facing north then. So I dk'ove down 
the street and Officer Sirola walked with the two girls and 
the little child, and all three reached there approximately 
the same time. They were up on the front porch|, and Mrs. 
Johnson rang the door bell and there was a light—I don’t 

v-' W | 

recall if it is in the room to the side or the hallway, a very 
dim light—and when she rang the door bell again some 
one inside started cursing her and came to tfye window 
and looked out the door and said something abbut “damn 
rat, going after the police”, and pulled the curtain down 
and walked away from the door. 

Mrs. Johnson asked Sirola to open the door fpr her, and 
he said, “I have no way to open the door; I have no key.” 
So I called to them. I was still sitting in the car, and I told 
them that if it was an ordinary door lock I probably could 
open it; and I got out of the car and went over \o the door 
and opened it. 

Q. What kind of a key did you open it with? A. 
39 Just an ordinary skeleton key for an ordinary door 
lock. | 

Q. In connection with your police work had ydu ever had 
occasion to use it prior to that time? A. Yes; on several 
occasions. 

Just as I opened the door Mrs. Johnson stepped to my 
left, and as I opened the door—it opens from tjie right—I 
took the key out and pushed it, and as I pushed the door 
open Mr. Johnson was standing just inside. As the door 
went open he—I don’t remember his exact words, but they 
were, “That is my wife. What in the hell are you doing 
with her?” or something like that; and he chught Mrs. 
Johnson by the wrist and pulled her behind hin^, and as he 
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did that he struck at me, but I was expecting it and dodged 
that, and he came over forwards. The blow missed and I 
caught him with the heel of my hand, under the chin, and 
knocked him backwards into the hallway. 

Q. At that time did you have anything in your hand? 
A. No; I did not. I just had put the key into my pocket. 

Q. Go ahead. A. As he stumbled backward into the hall¬ 
way—it is rather dark and rather narrow, the hallway, and 
I couldn’t see where he obtained this pick handle, or what¬ 
ever it was, but he came back at me with that. 

Q. Just tell what happened. A. He struck me once with 
the pick handle on my left shoulder. 

Q. Will you show us how he had that? Is this the pick 
handle (indicating) ? A. Yes, sir. 

Q. Will you show us how he had it? A. I don’t 
40 recall which shoulder he had it over, but he struck 
at me like that (illustrating), and as he did the tip 
of it caught me right there (indicating). Naturally I 
dodged back, and the tip caught me on that shoulder muscle. 
I suppose that is where I lost my badge. It was knocked 
otf at that time. 

Q. What happened then? A. I immediately grasped this 
pick handle and Johnson and I started struggling for it, 
and these two colored girls asked Mr. Sirola and he tried to 
come to my assistance. We struggled back through the 
hallway; and there is a stair that comes down sharp to the 
right, and comes down this way (illustrating), and there is 
a stair comes off the corner even with that. It was very 
dark, and being very dark and unfamiliar with the place 
I stumbled on the staitway and fell up against there and 
Johnson immediately stepped over me and he was attempt¬ 
ing to strike me again, and then I grappled with him again 
and fought for possession of the stick until Officer Sirola 
got there. In the meantime, before Officer Sirola got there 
there was a small landing three or four steps up, and I 
managed to get hold of the stick again, and as I did I 
pushed Johnson away from me with it, and in the meantime 
I was getting my baton into my right hand. I had it in my 
left hand all the time. I transferred at that time there 
when I opened the door, and getting it into my right hand 
I struck him with that one or two times, perhaps more. 

Q. What was the purpose of striking him? A. To at¬ 
tempt to disarm him and keep him from injuring me. 
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Q. Go ahead. A. Then Officer Sirola came up and 
grasped the pick handle from over my shpulder. He 
couldn’t get to him, himself. He grajsped it and 

41 pulled it away from him, and Johnson turned and 
lunged at him and Sirola struck him, and the two of 

us fell backwards down the stairs, but I managed to grasp 
the banisters. 

Q. Where were you in respect to these ste^s? A. We 
were near the top of the flight of stairs; we w^re not com¬ 
pletely up. I grasped the banisters and held myself. John¬ 
son fell down to the landing, and Sirola and I went down 
and grasped him, and this blow, I suppose, laid him out. 

Q. After the time that you and Johnson were grappling 
on the steps and he fell down, as you say, to |the landing, 
from that moment on did you strike him at all? A. No; 
not after he was disarmed. I had no occasion io. 

Q. As a matter of fact, did you strike him? A. No. 

Q. Then what happened? A. We then topk Johnson, 
picked him up and carried him out. He was knocked out. 
He was not able to walk, and we carried him out and placed 
him in the scout car and carried him to the Casualty Hos¬ 
pital. 

Q. Did you remain there with him? A. Yes. 

Q. Did you take him anywhere? A. I don’t recall, now, 
if Johnson was carried to the 9th precinct in tjhe scout car 
or the patrol wagon, but I believe it was the pitrol wagon. 

Q. What was the condition of your clothing? A. My 
shirt was torn partly off, and of course when Jfohnson was 
sitting beside me in the car as I was driving, J got full of 
blood where he was leaning up against me. But my shirt 
was torn oif and I lost my badge. j 

Q. How about Mr. Sirola? A. He was in practically the 
same condition. 

42 Q. Speaking of being in shirt sleeved, what kind 
of shirt did you have on at that time? j A. A white 

shirt. 

Q. A uniform coat? A. No. The uniform pit that time 
was shirt sleeves, on account of the hot weatheir. 

Q. That was authorized by the Department? A. Yes. 

Q. What happened after you left there? You went to 
the station? A. At Casualty Johnson, in the presence of 

3—5738a i 



34 


VIVIAN H. LANDRUM VS. UNITED STATES. 


Dr. Bowman, told me that had he not struck me first there 
would not have been any trouble, and he was mighty sorry 
and he had never been in trouble in his life, and he was 
sorry to start it at that stage. 

Q. Was he taken to the 9th precinct? A. Yes. 

Q. After he was taken to the 9th precinct did you see 
him any more on that day? A. I saw him no more then. 
He was booked and sent to Gallinger Hospital. 

Q. Did you do anything after you went to the 9th pre¬ 
cinct? A. I went home and changed my shirt. 

Q. And then came back to work? A. Yes. 

Q. As a result, did you have any mark on your body? 
A. I had a large bruise on my left shoulder. 

Q. Indicate to the jury where that was. A. It was just 
below the point of the shoulder and in this position (indi¬ 
cating). It was right along in there. It was a muscular 
bruise; there was no injury to the bone at all. 

43 Q. You never took any sick leave on account of 
that? A. No; it wasn’t necessary. 

Q. I will ask you to look at Government Exhibit No. 3 
and state whether or not you saw that on that evening. 
A. Yes; that was made out there at the station house at the 
time he was carried in there. 

Q. Did you personally make it out? A. No, I did not. 
The station clerk made it. 

Q. Under your instructions? A. Yes. 

Q. Subsequent to that, there has been testimony here 
that the following Friday Johnson was released from Gal¬ 
linger Hospital. Did you know that he had been released? 
A. No, sir; I did not. 

Q. When was the first time that you knew that Johnson 
had been released from Gallinger Hospital? A. When I 
w^as notified through my precinct that Mr. Mclnerney, As¬ 
sistant District Attorney, wanted me in his office on a cer¬ 
tain date. I have forgotten the exact date. 

Q. Approximately how long after this date, August 4th 
or 5th? A. I should judge, about ten days; somewhere in 
that neighborhood. 

Q. In response to that request to appear in Mr. Mc¬ 
lnerney ’s office, did you appear? A. Yes, sir; I did. 

Q. Without going into the conversation of what was 
said, were you asked by Mr. Mclnerney to make a state¬ 
ment? A. Yes, sir. 
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Q. Did you make such a statement? A. Yes, sir. 

Q. And on how many different occasions did you appear 
in Mr. Mclnerney’s office at his request? A. I be- 

44 lieve that was the only occasion. 

Q. When this man was committed, in the first 
place, under arrest and sent to Gallinger, yop did place 
a charge of assault against him? A. Yes, sir. In respect 
to that, Mr. Kelly, I did not place a charge against him on 
the books, because it was proven at Gallinger Hospital that 
the man really was of unsound mind, and I didn’t want a 
charge against him. 

Q. But at the time the man was sent to Gallinger Hos¬ 
pital you caused this additional statement, or di(i you cause 
this additional statement, to be made? A. Yes, sir. 

Q. Subsequent to your appearance in Mr. Mclnerney’s 
office were you ever called upon by any other person or per¬ 
sons to make any statement concerning this matter? 

Mr. Kirkland: I object, if your Honor please. I do not 
see the materiality of such a question as that. 

The Court: Objection sustained. 

Mr. Kelly: Do not answer this question until [counsel has 
a chance to object. 

By Mr. Kelly: [ 

Q. Particularly did you, in response to a request, appear 
in the office of Mr. Fitzsimmons? 

The Court: Of course you have a right to go into that. 
Mr. Kelly: That is what I was aiming at before. Maybe 
I did not put my question correctly. 

A. Yes, sir; I did. 

By Mr. Kelly: [ 

Q. Do you recall what date that was ? A. ; I do not. 
Q. In response to that request did you appear at Mr. 
Fitzsimmons’ office? A. Yes. 

45 Q. At that time were you asked whether or not 

you would make a statement concerning this transac¬ 
tion? A. Yes, sir. j 

• Q. Did you make such a statement? A. Yes. 
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Q. After you found out that Johnson had been released, 
will you state why you did not cause his re-arrest on the 
charge of assault? 

Mr. Kirkland: I object to that, if your Honor please. The 
record certainly speaks for itself, that he was not re-ar¬ 
rested. I do not see that the reason is in point in the case. 

The Court: I think he has a right to explain. What was 
the point of your showing that he was not arrested for as¬ 
sault ?•• 

Mr. Kirkland: The facts and the records are there. 

The Court: If you have a right to show that he was ar¬ 
rested for assault, they have the right to answer it. The 
objection is overruled. 

The Witness: He had been dismissed from the hospital, 
and in order to re-arrest him I would have had to obtain 
a warrant, if I had done this, and placed him under arrest. 
After he had made this complaint against me it would have 
been obvious that I was trying to cover myself up, and the 
case would have been continued until after this was settled, 
anyway. So I decided to wait until it was settled and then 
take further action. 

On cross-examination the witness testified that he had 

been a member of the Police Department for about four and 

one-half years, and that he told Mrs. Johnson that as long 

as he had no warrant to arrest her husband he could not do 

so on her sav so; he then related substantiallv the same 

* * «/ 

testimony that he had given on his direct examination; in 
addition he was asked if he had ever had any experience as 
a police officer to arrest an insane person; he stated 
46 that he had on one occasion captured a man who 
escaped from the Staunton Insane Asylum; he fur¬ 
ther testified that Sirola did not actually get hold of the 
stick that Johnson had until “we had fought practically all 
the way up the stairs, I fell at the foot of the stairs when the 
fight had just started, right in the hallway downstairs, and 
it was as dark as a dungeon, and I could not see a thing, or 
there was a very dim light there, and as I stepped to the 
corner, and I didn’t know the stairway was there, it is not in 
sight, I stumbled over the lower step and fell sideways, 
and Johnson jumped for me then.” The witness then re¬ 
lated that Johnson attempted to strike him and that he 
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immediately grappled with Johnson again. He then con¬ 
tinued to describe the fight between him and Johnson. The 
witness further testified on cross examination t}iat he had 
turned the club over to Mr. Fitzsimmons, an agent of the 
Department of Justice, in September. The witness stated 
that on the night when Johnson was arrested when he got 
to the station there was blood on the stick and that he had 
washed the blood off as soon as he got to the station; that 
on the way to the station the stick was lying on the seat of 
his automobile and Johnson and Landrum were both sitting 
on it, and Johnson’s blood and Landrum’s blc^od vras all 
running down on the stick, and he washed it off, gnd that he 
also had to wash his car off. 

i 

By the Court: j 

Q. When did you wash the blood off the stick, or why I 
mean? A. Well, I had to handle the stick, and )md to keep 
it in the locker. 

Q. Why didn’t you take the stick to the Police Station? 
A. There was no other place to take it. J 

Q. Why didn’t you take it there insteajl of leaving 
47 it in the locker? A. That was the ^eapon with 
which I was assaulted. 

Q. Then you took it as evidence? A. Yes, sit. 

Q. Why did you disturb the condition of it? A. On 
account of the dirty blood and everything on ij;, and I had 
to keep it in my locker. 

Q. I know. But why did you do it? A. £jo as to not 
have that blood in there, was all. 

Q. Are you in the habit of disturbing the condition of 
evidence when you receive it? A. No, sir; not|when it will 
injure evidence in any way. 

Q. Why did you do it in this case? A. Just iherely to get 
the stick clean to put it in the locker. I didn’t want that 
bloody thing in there. 

Q. Johnson was bleeding when you brought him out, was 
he? A. Yes, sir. I was not trying to cover lip anything, 
for if I had I would have denied having it. j 

Q. Where did the blood come from? A. Mostly from his 
head. 

Q. And that you say came from your hitting him with 
your baton? A. Yes, sir. 



38 


VIVIAN H. LANDRUM VS. UNITED STATES. 


Witness further testified that independent of all that 

had been told him by Johnson’s wife, from his observation 

of Johnson, and from the wav Johnson acted he was lead to 

believe that Johnson was mentallv unbalanced. On re- 

* 

direct examination the witness testified that on the day 
following Johnson’s arrest he had gone to Johnson’s house 
to see if he could recover his badge which he had lost dur¬ 
ing the scuffle the night before; that there was no one at 
home although he saw one of the government’s wit- 
48 nesses and he asked here where the Johnsons were 
and was told over at some address on Kane Place, 
Northeast; that the witness had never recovered his badge. 

Thereupon John Sirola testified that he was forty-four 
years old, married, and for the past fourteen years had 
been connected with the Metropolitan Police Department; 
that on August 5th he was assigned to the scout car with 
Officer Landrum. He then described that he and Landrum 
were in the scout car when he observed two women and a 
small child on West Virginia Avenue. Well, I don’t know 
just how it happened but I looked there and she looked at 
me, and it seemed to me that she made a shake, something 
like this, some kind of sign or something and I* says to 
Landrum: “Landrum, it seems to me that those people 
there want to talk to us. You better stop the car.” At that 
time the woman that I later found out was Mrs. Johnson, 
came running towards us, between two cars parked there* 
and she gave us information about her husband chasing her 
out, and that he was overseas, and that he was insane or 
getting insane. All this time the radio was going, that is, 
there were three or four different stations on at the time, 
and you cannot stop them on short waves. Mr. Landrum 
told her about getting a warrant, and he did the most of 
the talking to her then. 

Q. Landrum or you? A. I did for a while and then he 
did. 

Q. All right. A. Anyhow, she said for us to go with her 
to this home, and I invited her into the car, or on the 
running-board, and she said she would rather walk up 
there and for us to wait for her until she got there. And 
she gave us the number. We drove around there, and I 
misunderstood the number, and I stopped at 1724. It is a 
kind of light brick, and when they came up there, the 
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women and the child, I was just about getting out the gate, 
or coming from the gate, and she said, “Thai is not the 
house. The house is down below, down the street.” So I 
proceeded down there with them, and w<£ went down 

49 to this house where she said she lived, 1734, and we 
walked up inside the gate and up on the porch— 

A. When we came to the gate there we walked up, and 
there is a short park in there, and we went up pn the porch 
from there. ! 

Q. By “we” whom do you mean? A. Myself, Mrs. 
Johnson, the other woman and the child. 

Q. Where was Landrum, if you know. A. H|e was in the 
car, and he made the turn to come on the right side of the 
street there. 

Q. All right. A. When we came up on the porch there, 
there was a light in the hallway of the house, and I could 
hear somebody back there somewheres in the part of the 
house talking and using profanity, and the dhade on the 
door, and it is a sort of French door light, tfye shade was 
about half way up, and I could see the man walking to¬ 
wards the door, and I believe I could see from here down 
(indicating), that is from this part of his legs down. In 
the meantime she was ringing this doorbell several times, 
and she asked me if I could open the door. I tjold her I did 
not have anything to open it with but my owjn house key. 

So the man back of the door, he pulled the window shade 
all the way down, and I could hear him walking in the hall¬ 
way, and cursing and using profanity. At that time Lan¬ 
drum came up. Landrum opened the door witp his skeleton 
key. She asked him to open the door. He opened the door 
and Landrum stepped in, followed by Mrs. Johnson, and 
the child was between her and this other womin, and I was 
in the back. 

So we stepped in, and as I stepped in I heard Johnson 
say, “What in hell are you doing?” And he swung at 
Landrum with his fist in the face. Alud as he did 

50 that Landrum struck back at him, and Johnson 
kinda staggered over into, well I think!it is the par¬ 
lor or front room as I would call it. This hallway is very 
narrow, and there is a door leading into the parlor, and I 
think he knocked down a lamp shade or a lhmp itself off 
the table, or one of these floor lamps, and I am not positive 
which. 
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By that time as I recollect it he ran in back somewheres, 
in the rear part of the house, and I do not know if that is 
the kitchen or the dining room or what it was used for, and 
he came out to this hallway where Landrum was standing, 
swinging this club. 

Q. And by club do you mean the one that has already 
been shown here? A. Yes, sir; that club. And he was 
using profanity. He was cursing from the time we got in 
there. 

Q. What happened then? A. He swung at Landrum, 
and as he did that I yelled at Landrum to look out and step 
out of his reach. Landrum and him started fighting. He 
struck Landrum over the shoulder somewhere and I was 
not sure whether here or there (indicating) I am not sure 
whether he struck him here or back there (indicating). 
Landrum struck at him several times with his stick, and 
struck him about the head. 

So this woman, that is, Mrs. Johnson, she got hold of my 
neck, and she said to me, “Honey, stop them from fight¬ 
ing.” I said, “How in hell am I going to stop them from 
fighting while you are swinging onto my neck like that.” 

50 if I remember correctly while this was going on I was 
figuring out how the best way to run over there, or to get 
over there and disarm this man Johnson. 

So I yelled again at Landrum to be careful, that we were 
dealing with a person who was supposed to be insane, or who 
was insane, or words to that effect, and I don’t remember 
the exact words I used. In the meantime they were 

51 going more and more in towards this stairway that 
leads up somewhere on the second floor. This stair¬ 
way is back, going towards the kitchen, I guess. 

So as this happened I rushed over there, and I remember 
grabbing at this stick that Johnson had, and we went up 
higher and higher up the stairway, and I was trying to get 
behind Johnson—Well, I am in front of Mr. Landrum, and 
I wanted to get back of Johnson if I could, so as to get that 
stick away from him. Finally I did manage to get the stick 
away from him. 

In the meantime the fight was going on all the way up the 
stairs. I received two or three blows with the fist around 
my face and around here (indicating). I think we were all 
the way up on this little landing, and it was dark, no light 
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there. I struck Johnson with my fist, and I believe I got 
him over here somewhere under the chin (indicating) and 
he crumpled down, and Landrum with him. 

Landrum steadied himself down a few feet and I don’t 
know how much, but Johnson went all the way down. And 
I ran down there, and I had the stick in my haijid, and I be¬ 
lieve I picked him up by the shoulders, and that Landrum 
picked him up by the feet, and we carried him out and put 
him in the car. 

Q. After the time when you say you struckj him and he 
and Landrum both went down the steps, did you strike 
Johnson any more? A. No, sir. j 

Q. Or did Landrum strike him any more? A. No, sir. 

Q. Then did you put him under arrest? |A. Yes, sir. 
The right wheel of the car was at the curb, aiid we placed 
him in the car and drove him to Casualty Hospital. 
52 Q. Then substantially as Mr. Landrum has al¬ 
ready related, Johnson was taken to Casualty Hos¬ 
pital, and then to the Ninth Precinct, and subsequently was 
sent to Gallinger Hospital? A. Yes, sir. "When we put 
him in the car I had the stick in my hand, apd I laid the 
stick into the car with him, this big stick. 

Q. In other words, who took that big stick out of the 
place there, you or Mr. Landrum ? A. I did. And I laid it 
back on the seat, back of the seat there, and I put Johnson 
in, and Mr. Landrum got on the driver’s side, and I stood 
on the runningboard, and we drove south down Montello 
Avenue to Twelfth Street, and up Maryland Avenue, to 
Casualty Hospital. 

Q. And you finally got to Casualty Hospital? A. Yes, 
sir. When we got him to Casualty Hospital Johnson got 
out of the car. He was talking then but he was unsteady 
on his feet, and in going up the five or six stone steps I 
helped him up, and I said, 4 ‘Boy, how do you feel?” He 
said he was sorta shaky, and asked me what pl^ce this was. 
I told him it was Casualty Hospital, and that w^ were going 
to have the doctor look him over. 

We went into what is called the emergency rbom, and Dr. 
Bowman came over there and fixed him up. wjhile we were 
over there Johnson kept on talking all the time. Dr. Bow¬ 
man told him several times to keep quiet, that he could not 
work on a man when he was talking so much. 
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Also Air. Landrum was standing on one side of the table 
and Dr. Bowman on the other side and I was at the door. 
Johnson looked up and asked Mr. Landrum, “Did I do all 
that to you?” Landrum says, “Yes.” And then Johnson 
says, “Well, I am very sorry. I never have had any 
trouble with the police before,” or he said—yes, that is 
right, “I never had any trouble with the police be- 

53 fore, and I just don’t know what happened or how 
I got into this mess.” He said he was very sorry. 

So the doctor fixed him up, and he walked with him and 
we put him in the scout car. We then went to the Station 
House. When we got to the Station House he was talking 
there, and apologized to me for starting this fight, and said 
he was very sorry, that he was never in any trouble before, 
and had never had any dealings with the law. He asked 
me for a cigarette, and I gave him a cigarette. I was 
smoking one. While he was there he was going like this 
(indicating) on the brass railing in front of the desk, where 
the clerks are and the telephones are. 

Q. Is that what vou meant when vou made the statement 
which you gave Mr. Fitzsimmons as -f he was playing a 
piano? A. That was the only way I could describe his 
going like that. I gave Johnson a cigarette, and he was 
only in the Station House for just about enough time to 
let us get his name and address, and then he was put in the 
patrol wagon and immediately taken to Gallinger Hospital. 

Q. Did you see him any more that night? A. I have 
never seen him since that time, not until we met in Court 
here. 

Q. Now, some week or ten days later did you receive 
notice from the Police Department to appear in Mr. Mc- 
Inerney’s office in the Police Court? A. Yes; I did. 

Q. In response to that request did you appear at the 
office of Mr. Mclnerney? A. I did. 

Q. Without going into the conversation and what was 
said, did you talk to Mr. Mclnerney, Assistant District At¬ 
torney, make a statement to him? A. I did. 

54 Q. In response to that request did you make such 
a statement? A. Well, I just told him two or three 

words. He didn’t ask me anything much- 

The Court (interposing): Never mind the details. 
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By Mr. Kelly: 

Q. Well, after that time did you receive a request or 
directions to go to the office of Mr. Fitzsimmohs, the gen¬ 
tleman sitting by Mr. Kirkland here? A. Y^s, sir; one 
afternoon at 3 o’clock, and- 

Q. (Interposing.) I do not care for the details of what 
it was. I merely want to know if you did receive such a 
summons. A. Yes, sir. j 

Q. And did you go to his office? A. Yes, sir.| 

Q. And were you there requested to make |a statement 
concerning this matter to him? A. How is thit? 

Q. Were you there asked to make a statement to him? 
A. Not by this gentleman, but to some other gintlemen. 

Q. Some gentlemen in the Department of justice? A. 
Yes, sir; I talked to four of them. 

Q. The statement that was read here today, is that the 
statement that you made? A. Yes, sir. 

Q. And you signed it? A. Yes, sir. 

On cross-examination the witness testified Substantially 
to the same effect as he testified on direct examination. 

55 And therefore the Court charged the jury as fol¬ 
lows : j 

Mr. Justice Proctor: Ladies and gentlemen of the jury, 
there are certain general rules that govern e^ery jury in 
their consideration of a criminal case, with wjiich you are 
probably familiar, but of which I will briefly Iremind you. 

First, the indictment itself is no proof of gjailt. It is a 
mere formal charge which a defendant is cabled upon to 
answer before this bar of justice. 

The defendants are presumed to be innocent lat the outset 
of the trial, and that presumption abides with them until 
and unless in your consideration of the case it is overcome 
and supplanted by proof which in your opinion establishes 
their guilt beyond a reasonable doubt. The burden of 
establishing guilt is upon the Government. It is not neces¬ 
sary for the defendants to offer any proof. And finally, no 
matter from which side it comes it is there fo]r you to con¬ 
sider it for all purposes as respecting the guilt or the 
innocence of the defendants. 

You of course know that in order for you to find a ver¬ 
dict of guilty you must, as to the defendants pr as to such 




44 


VIVIAN H. LANDRUM VS. UNITED STATES. 


one or other as you may find to be guilty, believe from the 
evidence that he is guilty beyond all reasonable doubt. 
Probably all of you have heard me explain the term reason¬ 
able doubt before; or possibly there are one or two of you 
who have not sat on my jury, and so I will briefly define in 
my usual wav the term reasonable doubt. 

The term itself indicates what it means. It means a 
doubt based upon reason and not a mere imaginary doubt, 
or a mere whimsical or capricious doubt, a mere possible 
doubt, but a doubt based upon reason. Of course it is not 
necessary that a defendant be proved guilty to an absolute 
certainty, and in happenings between human beings, 
56 there are few such happenings as may be demon¬ 
strated to an absolute certainty. And that is not re¬ 
quired in a criminal case, but it is necessary to prove and 
convince a jury beyond a reasonable doubt. 

It has been said a reasonable doubt is such a doubt as 
will leave the juror’s mind after a candid and impartial in¬ 
vestigation of all the evidence, so undecided that he is un¬ 
able to say that he has an abiding conviction of the defend¬ 
ant’s guilt. That is, a settled conviction of a defendant’s 
guilt, a conviction which he believes will stand by him and 
satisfy his judgment and his conscience in the days to come. 

It is also said to be such a doubt as in the graver and 
more important transactions of life would cause a reason¬ 
able and prudent man to hesitate and pause; that it is a 
fair doubt based upon reason and common sense, growing 
out of the evidence or the lack of it. 

Now, the indictment in this case is in two counts. In the 
first count it is charged that these two defendants on the 
5th day of August of i this year, within the District of 
Columbia, committed an assault upon Henry Johnson with 
a dangerous weapon, that weapon being a wooden club 
held in the hand of the defendant Landrum, and that they 
did in the manner mentioned, with that weapon, strike, beat 
and wound Johnson. 

The second count is similar, except that it charges the 
wooden club was held in the hand of Sirola. It is evident 
the indictment was so drawn in order to cover one offense, 
one transaction, but with a view of meeting the proof as it 
might occur in the trial. 

Now that the proof is in the Government upon that proof 
elects to stand upon the first count of the indictment, which 
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alleges the club to have been held in the hand of [the defend¬ 
ant Landrum. It is necessary in the matter qf technical 
legal proceedings, or at least it was proper under the cir¬ 
cumstances, that the Government make that elec- 

57 tion. Hence it is the first count which vou will con- 

%/ 

sider. As to the second count, at the proper time, 
when you will be called upon for your verdict, you will re¬ 
turn as to that count a verdict of not guilty. 

Now, what are the issues in this case, because it is those 
issues you must find beyond a reasonable doubt.! Of course 
it is necessary for you to find that there was an assault, 
and that that assault was committed in the District of Co¬ 
lumbia. 

Well, there is no dispute that this occurrence was within 

vou should 
club. It is 


n a danger- 
em must be 


the District of Columbia. It is necessary that 
find the assault was committed with a wooden 
necessary that you should find it was so committed with that 
wooden club held in the hands of Landrum. And it is neces¬ 
sary that you find that wooden club to have bee 
ous weapon. Those are the issues. Each of th 
found to your satisfaction beyond a reasonable 4oubt before 
you can or should convict. And if on any one of these ques¬ 
tions you have any reasonable doubt your vejrdict would 
necessarily be not guilty. 

I suggest as the logical course for you to adopjt in the con¬ 
sideration of the case, that you first determine vjhether Lan¬ 
drum did strike and beat Johnson with the wooden club. 
The Government contends that he did. The def endants say 
he did not. They say that Landrum did strike Johnson but 
that he struck him only with his baton, the police baton, the 
regular equipment of a policeman, which is doubtless 
familiar to you all. 

Now, on that question you will of course consider every¬ 
thing that bears upon it, very carefully, and get at what you 
believe to be the real truth of the matter. If vpu have any 
doubt, any reasonable doubt as I have explained it to you, 


that Landrum did strike Johnson one or 
58 and it makes no difference whether o 
times, with this wooden club, then it is n 
for you to go any further. Necessarily your verdict would 
be not guilty. 


more times, 
ne or more 
ot necessary 
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But if you should find beyond a reasonable doubt that he 
did strike Johnson with the wooden club, then there are 
other things to consider. Did he under the circumstances 
strike in self-defense. He says, and I think Mr. Sirola also 
says, that with the wooden club Johnson threatened and at¬ 
tempted to strike Landrum, and that it was in the necessary 
scuffle of Landrum to protect himself from the blows of that 
club that Johnson was disarmed of his club and struck with 
the baton. 

If that occurred, was there an honest belief in Landrum’s 
mind that he was in danger of death or serious bodily harm; 
and if so, would that be a reasonable belief under the cir¬ 
cumstances. And if so, did he use only such force as was 
necessary to resist this alleged assault by Johnson. 

In determining that question of course you will have in 
mind what the defendants themselves say. They say that 
Landrum did not strike Johnson at all with the club, nor 
did he threaten to do so. Then, too, you will consider this 
question: Did Johnson have the right, I mean assuming the 
defendants’ contention or assuming the matter from the 
viewpoint of the defendants’ position, did Johnson have a 
right to threaten or menace him with the club. 

Now, that was Johnson’s home. That is undisputed. He 
was in his own home. He was in there at that hour of the 
night. And unless he did commit a felony of which these 
defendants knew, and they had probable cause to know that 
he did commit it, or unless Johnson was actually committing 
a breach of the peace in their presence, within the actual 
knowledge of these officers, then they had no right to go in 
that home unless as they claim they were invited in there. 

Now, I do not recall and I hope counsel will correct if I am 
wrong, I do not recall that there was any evidence 
59 that indicated a felony had been committed by John¬ 
son. I understood from the testimony of the defend¬ 
ants that Mrs. Johnson said that he beat her and put her 
out of the house, or something of that sort, and would not 
allow her to return. But I do not know that there was any¬ 
thing to indicate it was more than a simple assault, which 
is not a felony. 

Mr. Kelly: That is true, your Honor, except that she said 
he was acting like a crazy man. 

The Court: It is not a felony to be crazy. 
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Mr. Kelly: I understand, but the defendants weijit around 
there, and there was profanity heard on the street by Mr. 
Sirola. 

The Court: So I question whether they had probable 
cause to believe a felony had been committed by Johnson. 
You will consider the facts that so far as the evidence goes 
there was nothing, or no information that came to them, 
which indicated to them in any way that a felony had been 
committed. 

The next question is, whether there was an actual breach 

of the peace in their presence which caused them to go into 

the home. You will consider all the facts concerning that. 

I will not take the time to review the facts. It is doubtless 

clearer in vour minds than in mine. 

%* 

But get a true picture of the situation: Was there an 
actual disturbance or a breach of the peace Committed 
there in their presence, at the home, before thdy entered 
the house. If there was not they had no right' to enter, 
unless as I say they had been invited in there; ajnd I shall 
not be technical in my instruction on that. I think it is fair 
to say under the circumstances of this case that if they were 
invited into the home by the wife, that would be a sufficient 
invitation to justify them in going in there. 

Of course on that question, of whether they were invited 
in, or whether there was any reason for them to go 
60 in, you will again get the truth of the matter, the real 
picture. Mrs. Johnson, according to their story, 
wanted to get into her home. When they got c^own there 
to the porch the door was opened. So in analyziiig the case 
from the viewpoint of the defendants it would j seem that 
her object had been accomplished, and it finally deduces it¬ 
self to this question: What was the conduct of Johnson at 
the time. Did he commit a breach of the peace. jDid he act 
so as to indicate that he was about to commit a felony which 
reasonably called upon them to prevent it. 

Now, all these things you will consider carefully and say 
whether they had any right to go into the house, pny lawful 
right. If they did not have but still they weijit in, then 
Johnson as the master of that house had the rigjit to order 
them out. If they did not enter under circumstahces which 
gave them a lawful right to enter, then Johnson had the 
right to order them out. They had no more dight there 
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than you or I or any other private citizen in his home, unless 
it was bv reason of one or other of these circumstances 
which I have suggested. 

Johnson having that right, he had the right to use such 
reasonable force as might be necessary under the circum¬ 
stances to eject a trespasser, whether it be a police officer 
or any other person. And if that is true, and the circum¬ 
stances were such as reasonably suggested and justified in 
your opinion the use of the club, then he had the right to 
use it. They had no right to resist his command that they 
leave his home, and if they did resist he had the right to 
use, reasonably, sufficient force to enforce his command. 

Now, going back to the question: Did Landrum strike 
Johnson with the club, i On that question you will consider 
the nature of the wounds themselves. You will consider 
not only of course the verbal testimony from all sources, 
but you will consider the nature of the wounds themselves. 

Were they actually cuts and lacerations or were they 
61 bruises. Whether they were more likelv to have been 
caused by this club, this wooden club, or by the offi¬ 
cer’s baton. Consider all the facts and get at the real truth 
of it. 

Now, as I have said, if there is no reasonable doubt about 
Johnson being struck by this particular wooden club held 
in the hands of Landrum, if there is no reasonable doubt in 
your minds, if you have no reasonable doubt on that ques¬ 
tion, then you will go along: Was this club a dangerous 
weapon. There are some weapons which the Court can tell 
you are dangerous weapons, which are per se dangerous 
weapons, such as a revolver, or a dagger, or many things 
that I might suggest that are of themselves dangerous 
weapons. But in the case of a wooden stick or club it is 
for you to say whether in the particular case it is a danger¬ 
ous weapon. You have seen the club. You saw its appear¬ 
ance, its weight, its shape, and so forth, and is that such as 
to make it a dangerous weapon when used as a bludgeon 
against another man. That is, was it such a weapon when 
used in the manner in which it was used on Johnson in the 
situation as it existed there, a dangerous weapon. 

'Now, if it was a dangerous weapon, and if used in the 
manner in which it was used, under the circumstances in 
which it was used, having in mind the person who used it 
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and the person against whom it was used, if it was reason¬ 
ably likely to cause death or serious bodily harm. Not 
exactly that it would cause death, not exactly that it did 
cause grievous bodily harm, but was it likely to have done 
so, and of course, on that question you will consider, did it 
cause it. That all helps to shed light on it. Then consider 
the nature of the wounds themselves, the effect of those 
wounds, the fact that admittedly Johnson was knocked un¬ 
conscious, and that there is evidence which shows that there 
was some fracture of his skull, and that it was necessary 
for him to go to the hospital and receive thii treatment; 

and in those circumstances according to the evidence 
62 he now suffers from that wound. All these things 
you will consider. 

Of course, first you will consider whether slich evidence 
is true. Do not give any weight to any evidence that is not 
true. I am not suggesting to you whether it is true or not. 
That is for you to determine. Do not take anything I say 
concerning the evidence as giving you my vieiv of the evi¬ 
dence or what your determination should be concerning it. 
At times I have to refer to the evidence in the course of the 
trial, but I do not mean to suggest to you what weight you 
should give to that evidence, what, if any, weight you 
should give to it. That is for you to determine. 

Then may I for the purpose of completing my instruc¬ 
tions and not with any intimation of what yCu should do, 
say this: Let us assume for the moment that you may find 
that Landrum did strike Johnson with this c|ub, and that 
it was a dangerous weapon. I have already gc^ne into those 
matters of defense on the part of the defendants and I 
won’t refer to them again; but assuming further merely for 
this purpose, the point I am about to make: If there was 
no legal justification or excuse in the way of self-defense, 
or the prevention of a felony, or the prevention of a breach 
of the peace by Johnson, or anything of the sort, which 
would legally justify or excuse Landrum in striking John¬ 
son with this club, then under those circumstances Lan- 
drum would be guilty and your verdict should be guilty if 
you believe such situation existed beyond )a reasonable 
doubt. i 

And the next question is, is Sirola guilty. Did he partici¬ 
pate in that assault in a manner which mak^s him guilty. 

4—5738a 
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Of course in the making of an assault by two men the mere 
fact that one held the weapon does not confine the guilt to 
him if the other participates in that offense by previous 
agreement between them that the assault should be 

63 committed, by previous understanding, or if he was 
present when the assault was committed, aiding or 

abetting the actual making of the assault. So that if there 
was any understanding between them that the assault 
should be committed, of this nature, then Sirola is equally 
guilty, legally speaking he is equally guilty with Landrum 
if he aids, abets or connives, and these are legal terms, with 
Landrum. That does not mean that there should have been 
any formal agreement between them. You know, and your 
knowledge of human nature suggests to you, that the minds 
of men can meet in common thought or plan without spoken 
words between them. It may be done through their atti¬ 
tude, through the circumstances which mentally suggest to 
i one or the other without ever a word spoken. You will 
consider all the circumstances to determine whether there 
was that concurrence of thought between them. It is not a 
matter that requires any particular length of time previous 
to the actual assault. It can be done as quick as thought 
itself because that is all it is. You will consider all the cir¬ 
cumstances to determine whether there in that situation 
there was this concurrence of thought between them that 
they would assault Johnson with this club. If so, whether 
Sirola actually physically assisted in the making of that 
assault is of no importance. He may have had no part in 
it whatever physically, by any physical action, but if there 
was that understanding and it was done pursuant to that 
understanding, he is guilty; or if there was not a previous 
understanding but at the time of the assault he was present 
and aided and abetted the commission of that assault by 
Landrum, he is guilty. It is not necessary, therefore, that 
he should actually physically assist in the making of that 
assault. It is enough if by a common understanding ar¬ 
rived at in any of the ways I have suggested, he was there 
for the purpose of aiding and assisting if necessary, if he 
was there th-ough his presence to give encourage- 

64 ment, to cooperate with, to render help if necessary. 
And you will consider all his actions with respect to 

the matter to determine as they may reflect upon his atti¬ 
tude and upon the question of his presence, what it meant, 
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and whether he was actually there aiding anc( abetting Lan¬ 
drum in the making of the assault. If so, lie is guilty, he 
is equally guilty as a legal matter with Landrum, and under 
those circumstances, if you should so find! your verdict 
should be guilty as to both of them. 

But if on any one of these essential elements which I 
have pointed out, you have any reasonable doubt your ver¬ 
dict should be not guilty. 

It is possible, of course, that you may find one guilty 
and the other not guilty. It is possible alscJ that you may 
find both not guilty. These questions are entirely for you. 
There are three possible verdicts: guilty as to both de¬ 
fendants, guilty as to one defendant, and nbt guilty as to 
the other, and not guilty as to both defendants. And you 
may go further and if you should find that that weapon, 
that stick, which was used was not a dangerous weapon, 
but that it was used in an unlawful mannerj, in making an 
unlawful assault, your verdict might be gifiilty, and then 
you could not find either one or both of defendants guilty 
of assault with a dangerous weapon, but you j?ould find them. 
guilty of a simple assault. It is necessary that you should 
find it is a dangerous weapon in order for it to constitute 
guilt as indicted. 

Now, there has been quite a little said in the argument 
and some reference in the taking of the testimony, as to 
whether Johnson was drunk, or whether hb was in an ab¬ 
normal mental state. Well, I do not suppbse it is neces¬ 
sary for me to say that it is no more legal to assault a 
drunken man than to assault a sober man. Certainly it is 
no more legal to assault a man in a mentally disturbed 
condition than a man in a normal mental state. If 
65 anything as to an insane man, the common dictates 
of humanity suggest that he should l|e handled with 
as much care as possible and as the circumstances will per¬ 
mit. But the point I wanted to bring out is this: That the 
issue here is not whether Johnson was drunk or sober; nor 
is the issue here whether he was in an unsound condition 
of mind or in a sound condition of mind, ^nd neither the 
one nor the other would justify unlawful assault. You 
will only consider that evidence as bearing upon the ques¬ 
tion : Did he commit a breach of the peace in the presence 
of the officers which justified them in going into the house. 
Or, whether his actions in the house were of that violent 
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nature, as the defendants testify to, which indicated a 
menacing and violent disposition on his part, as bearing 
on whether they are truthful in their story that he picked 
up this club and attempted to strike Landrum with it. It 
bears upon those questions, of their right to enter the 
house, and of the truth of their narrative of what occurred 
in the house. 

Now, there is testimony from citizens in the District 
that both of these officers are men of good character, that 
they have borne a good reputation for peace and good 
order in this community. You will consider that evidence 
as in their favor and give it such weight but only such 
weight as you think it is entitled to. The idea of permitting 
that kind of evidence is this: It is deemed to be helpful to 
a jury in determining the guilt or innocence of a defendant 
to know what manner of man he was, what manner of man 
he had been previous to the charge against him, so that you 
may be able in determining his guilt or his innocence or 
vou may consider whether this is the sort of man these 
witnesses say he is, whether he is the character of man who 
is likely to have done this thing. You will consider it in 
that way, and give it such weight as you think it is entitled 
to, give it such consideration as under all the circumstances 
you think it should have in the case. 

66 There are circumstances in which that evidence 
may of itself be sufficient to throw the scales in their 
favor, in the defendants’ favor, and create a reasonable 
doubt. I do not say it should do so in this case, and do not 
say it should not do so. That is for you to decide. 

Now, of course the truth in this case, whatever it may be, 
depends in large measure upon the verbal testimony of the 
witnesses who have appeared here before you. So that it 
is important for you to determine the weight, the credibility 
which you are to give to the testimony of each witness. In 
doing that you will consider, of course, what, if any, inter¬ 
est they have, and I am speaking of each witness, what, if 
any, interest a particular witness has in the outcome of the 
case. That includes the defendants as well as all other wit¬ 
nesses. Of course, as counsel in his argument has said, the 
defendants have a most vital interest in the outcome of this 
case. You will consider that, and having it in mind de¬ 
termine in the light of their evidence, in the light of all 
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other evidence in the case, what weight you pan give to 
their testimony. Is it true? Is it false? Is & part of it 
true? Is a part of it false? And so on with the testimony 
of each and every witness. You will consider his interest 
or lack of interest in the case. You will consider the man¬ 
ner, the demeanor of the witness upon the stand, the im¬ 
pression he or she made upon you, his apparent interest 
and desire to tell the truth or the lack of it, his Apparent in¬ 
telligence and capacity to have known and ob$erved what 
was going on and to come here and relate accurately to 
you what did transpire, all those things. But the big thing 
after all is the interest and truthfulness of a \yitness. All 
these are mere indexes to help you in finding Whether he is 
a truthful witness or not. j 

Of course if you find that any witness ha& knowingly 
testified falsely about any material matter concerning 
which he could not be reasonably mistaken, you are 
67 at liberty to disregard all of his testimony, upon the 
theory that if he or she lies about one important 
matter he or she would lie about all. But it is hot necessary 
for you to do that. You should follow your judgment and 
common sense, and reject any part you believe to be untrue 
and accept that which you believe to be true, ^[nd so finally 
in that way you will get the real truth of the flatter. You 
will pick the truth out of all the evidence. You will glean 
it from the evidence, and from that truth ^ou will de¬ 
termine those vital facts, those issues of fact which I have 
pointed out to you. 

Now, you won’t consider the result of your verdict, 
whether it be guilty or not guilty. That is notja matter for 
you to consider for a moment. You have nothing whatever 
to do with it. You have merely the evidence here to deal 
with and to determine the truth of, nothing pise, and you 
must not allow any other considerations to swprve you, one 
way or the other. You of course will not allo^v any feeling 
of sympathy or of prejudice for or against these defend¬ 
ants, or for or against any party who has appeared before 
you in this case, to enter into your deliberations or your 
conclusions. It is not a matter to be decided |by your feel¬ 
ing or emotion or your heart. It is a problem for the mind 
and nothing but the mind. You would be unjworthy to sit 
there as jurors unless you did act without feeling or pas- 
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sion of any kind, one way or the other; if you did not de¬ 
termine and follow the straight course and search for the 
truth, and when you have found it to voice it by your ver¬ 
dict and nothing else. 

I think that is about all I have to say, unless counsel 
have some suggestions. 

Mr. Kelly: If your Honor please, before the jury retires 
I desire to take an exception to your Honor’s entire charge 
on the ground that your Honor has referred to certain 
pieces of the evidence, and perhaps necessarily over- 
68 looked certain other pieces of evidence. I submit 
that that might have the effect of tending unduly to 
influence the jury as to those particular pieces of evidence, 
as pointing out those particular pieces of evidence to the 
jury as opposed to other equally or more important pieces 
of evidence. 

I also take exception to so much of your Honor’s charge 
as w T here your Honor stated in the early part of the charge 
that at the time when the officers arrived there at the house 
they had no right to enter unless after Johnson opened the 
door he acted as though he w^as going to commit a felony. I 
submit that according to the testimony, that he attempted 
to assault his wife in the presence of the officers, that they 
had a right to enter. I also desire to take exception to your 
Honor’s charge in the matter of your reference to assault 
with a dangerous weapon. Several times, perhaps uncon¬ 
sciously, your Honor referred to the manner in which the 
club was used. Perhaps the jury might draw the impres¬ 
sion from that statement by your Honor that it is a fact, 
or a proven fact, that the club was in fact used, when of 
course the defendants have at all times denied it. I also de¬ 
sire to take a further exception, if your Honor please, to 
the statement of the Court that it is a fact that admittedly 
Johnson w~as knocked unconscious. I think there is some 
dispute as to just what Johnson’s condition was. 

The Court: Well, is there any question about it? 

Mr. Kelly: I think so. I will look at the record and see 
if your Honor will give me the time to do it. 

Mr. Kirkland: In describing the elements of assault with 
a dangerous weapon I think your Honor indicated to the 
jury that there were three possible verdicts, that is, guilty 
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as indicted, or one defendant guilty and the other not 
guilty, or both not guilty. Your Honor said there were 
these three possible verdicts that the jury might re- 

69 turn. Then your Honor passed on to the considera¬ 
tion of whether or not there had been an unlawful as¬ 
sault made without legal justification, and then your Honor 
did not indicate on that finding, if they found it, I mean if 
they found it to be a simple assault, the verdicts that they 
might return. I will ask your Honor to clarify that. 

The Court: Well, ladies and gentlemen of the jury, if the 
facts should lead you to the belief that this was not a dan¬ 
gerous weapon, then you will consider the matter upon the 
question whether or not either one or both of defendants 
are guilty of simple assault, as your verdicts there would 
be the same as I have indicated with reference to the count 
as it stands for assault with a dangerous weapon; both of 
them guilty of a simple assault, or you may find both of 
them innocent, or you may find one guilty and one innocent. 

Now, Mr. Kelly, as to your exception, you haVe excepted 
to my references to certain parts of the evidence as I 
understand. 

Mr. Kelly: Yes, your Honor. 

The Court: If you will point out to me whalj they are I 
will determine whether or not I should make any correc¬ 
tion. 

Mr. Kelly: It was not that I wanted your Honor to make 
any correction, but your Honor, for instance, has pointed 
out the testimony of certain witnesses with respect to the 
officers being in the house and Johnson asking the officers 
to leave, and such as that, whereas there are certain other 
pieces of evidence as to what the officers claimed about 
Johnson being in this enraged condition, and so on, and 
perhaps your Honor did not lay as much stress upon it. 
The only purpose in my taking an exception was that it 
might tend to point out to the jury the idea of these things 
being more important than other things which in the 

70 nature of things your Honor could not recall at the 
time, and thus your Honor might have uncon¬ 
sciously unduly given the jury a distorted picture of what 
is the evidence, a picture of the things which ^our Honor 
pointed out as being things pointing to the guilt or inno¬ 
cence of the defendants, as evidence which your Honor 
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thought was important, as more important pieces of the 
evidence. 

The Court: Ladies and gentlemen of the jury, it is really 
difficult for me to understand just what particular matters 
counsel refers to, unless he points them out. I do not 
mean to criticize counsel in taking exception to any part 
of my charge, that is not only the right but the duty of 
counsel in defending his clients, or in representing his 
clients, to take exception to any action of the trial judge 
which he deems is not proper. But I do wish to impress 
upon you that any reference I have made to the evidence 
has been made upon an assumption for the purpose of 
pointing out, of making some particular point in my charge, 
in my legal instruction to you. I do not for a moment 
want to be guilty of any reference to the evidence in a way 
which would lead a single member of the jury to suppose 
that I am suggesting to him or to her that they should ac¬ 
cept that as the truth of the matter, or as to just what 
weight they should give to it. I recognize that it is the 
sole right of the jury to determine the facts, and I have no 
desire to interfere with that right and that duty in any 
way, and I am anxious that the jury shall exercise their 
free and untrammeled judgment of the facts. And I say 
to you now that if I have unintentionally suggested to you 
that you should accept any part of the evidence as true, or 
as to what weight you should give it, or anything of the 
sort, if I have unconsciously done that, I say to you to ab¬ 
solutely disregard it, because I have no more right to do 
that than has anyone else. 

71 Now as to my references bearing upon the right of 
the defendants to enter the house, it is a little hard 
for me to recall my words on that point, but I think I have 
given you to understand, and if not I now do give you to 
understand, that if there was an actual breach of the peace 
committed in the presence of these defendants which in the 
reasonable exercise of their duty to stop that breach or to 
arrest the offender required them to enter the house, then 
they had a lawful right to do so. Counsel has referred to 
the fact that that relates particularly to the contention of 
the defendants that this man Johnson did assault his wife 
by grabbing at her and pulling her into the house. That is 
correct, is it not, Mr. Kelly! 
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Mr. Kelly: Yes, sir, your Honor, that is particularly 
what I had reference to. 

The Court: You will have that in mind aid determine 
whether it is true or not, and if it is true of course they had 
a right to enter and prevent any further injurjp to the wife, 
and to arrest the man for having committed anl assault upon 
the wife. Those references to the dangerous weapon, as to 
whether this club is a dangerous weapon, I (think I have 
carefully explained that to you. It is not fpr me to say 
whether it is a dangerous weapon or not and if it were for 
me to say I would so instruct you and remove that question 
from the case. But I say to you in this case it is a question, 


it is an issue of fact for you to determine, and you shall de¬ 
termine it by the free and untrammeled exercise of your 
own reason and common sense without regard to anything I 
have said. 


You may take the case. 


Be it further remembered that the foregoing constitutes 
all of the testimony that was adduced at the above-entitled 
cause of action together with the rulings of laW by the Court 
and the exceptions taken thereto, and the defendant now 
moves the Court to sign this his Bill qf Exceptions, 
72 which motion is granted; and the Court, nunc pro 
tunc, signs and seals this Bill of Exceptions this 6th 
day of July, 1932. j 

JAMES M. PROCTOR. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5738. Vivian H. Landrum, appellant, vs. United States. 
Court of Appeals, District of Columbia. Fil^d Jul. 7, 1932. 
Henry W. Hodges, Clerk. 
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IN THE 

(Eourt of Appeals of life 
Statnrt of Columbia 

April Term, 1932 

No. 5738 

Special Calendar 

VIVIAN H. LANDRUM, APPELLANT, 

vs. \ 

UNITED STATES 


BRIEF OF APPELLANT 


STATEMENT OF CASE 


This is an appeal by Vivian H. Landrum, a police 
officer now under suspension from the Metropolitan 
Police Department from a conviction in the D P C. Su- 
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preme Court of a charge of simple assault. Origin¬ 
ally jointly indicted with John Sirola, also a police¬ 
man, for assault with dangerous weapon, the jury re¬ 
turned a verdict of guilty of simple assault. Sirola 
was acquitted. On this verdict the Court imposed a 
fine of one hundred dollars. From this sentence, this 
appeal is brought. 


FACTS 

Vivian Landrum, the appellant, was a police officer, 
married and thirty-one years of age. In the early 
morning of August 6,1931, while driving a police radio 
car, in which Officer John Sirola was riding, his at¬ 
tention was attracted to two colored women with a 
small child walking along West Virginia Avenue, 
Northeast. The time was after 2:15 a. m. and it was 
raining. The women ran over to the car and a Mrs. 
Johnson, told the officers her husband had assaulted 
her and put her out of the house. The officers advised 
her she should apply to the police court in the morning 
for a warrant for her husband’s arrest, as they would 
not be permitted under the law to arrest him because 
they had not seen the assault. She then told them 
that her husband was gassed overseas and “is half 
crazy and has been getting vrorse all the time and he 
has been drinking tonight and I am afraid of him. I 
am afraid he will hurt himself or anyone else who 
should happen to go to the door.” (Rec. p. 30). The 
officers then decided it was their duty to investigate. 
They asked her address and were told, as they under¬ 
stood it, 1724 Montello Avenue, Northeast. The cor¬ 
rect address was 1734 and not as they heard it. This 
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is mentioned, because during the trial, Mrs. Johnson 
denied having requested the officers to go to h^er house, 
although she admitted that upon walking kvith her 
sister she saw Officer Sirola trying the door at 1724. 
After going to 1724 and being shown the correct house 
by Mrs. Johnson, Landrum drove down to 1734. Lan¬ 
drum remained in the police car and Sirola with Mrs. 
Johnson went to the door. Mrs. Johnson rang the 
bell and some one inside commenced cursing, came to 
the door, a french-door with a glass front, called Mrs. 
Johnson “a damn rat, going after the police”, and 
then pulled the door shade down and walked away 
from the door. Mrs. Johnson then asked Sirola to 
open the door, and he replied he had no k^y. Lan¬ 
drum, from the car, called that if it was an ordinary 
door-lock he could open it with a skelton key he had. 
Acting on her request he unlocked the door ind as he 
did, Johnson stepped to the door and said j“This is 
my wife, what in the hell are you doing with! her”, or 
something like that. (Rec. p. 31)”. wjth these 
words Johnson grabbed his wife, pulled h^r in and 
as he did he struck at Landrum. Landrum then hit 
Johnson with the heel of his hand, pushing Johnson 
back in the hallway. As Johnson went back he picked 
up a pick-handle and struck at and struck Landrum 
on the shoulder and down his chest, knocking off his 
badge. Landrum then attempted to grab Ithe pick- 
handle and a scuffle ensued. They went Ijack to a 
stairway where Landrum, unfamiliar with his sur¬ 
roundings stumbled. As he fell Johnson tried to 
strike him with the pick-handle. Landrum arose and 
going up the stairs again grabbed the club, and 
grappled for its possession until Sirola got to his 
assistance. Just before Sirola got to his aid Lan¬ 
drum managed to get hold of the stick, pushed Johnson 
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back and got hold of his own police baton in his right 
hand. That he then struck Johnson once or twice, 
perhaps more, with the baton, for the purpose of try¬ 
ing to disarm him and to keep Johnson from injuring 
him. As Sirola came up he reached over Landrum’s 
shoulder and grasped the pick-handle from Johnson. 
Sirola pulled the pick-handle away and as he did 
Johnson lunged forward toward Sirola. Whereupon 
Sirola struck Johnson with his fists and Johnson and 
Landrum both tumbled downstairs. That was the end 
of the fight. No more blows on either side were 
struck. The officers then carried Johnson out to the 
car, drove to the Casualty Hospital. At this time 
Landrum’s shirt was partly torn off and his police 
badge vras missing. After receiving treatment at 
Casualty Johnson was taken to No. 9 police precinct, 
charged with assault, and then committed to Gallinger 
Hospital for mental observation. The committment 
contained the notation that Johnson was charged with 
assault. (Rec. p. 8). Dr. Moon, a government wit¬ 
ness, testified that he examined Johnson on his ar¬ 
rival at Gallinger Hospital, saw that Johnson was in¬ 
toxicated and sent him to the “psychopathic ward 
where we send drunks”. (Rec. p. 16). Johnson sev¬ 
eral days later was released from the hospital without 
any notification being sent to No. 9 precinct. 


The next thing Landrum heard of the occurrence 
was around August 20. He was told by his superior 
officers a complaint was lodged against him and to 
report to Mr. Mclnerney, the assistant district attorney 
in Police Court. He appeared before Mclnerney who 
conducted a hearing of the charge against him. Mc¬ 
lnerney after hearing both sides said no action would 
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be taken. (Rec. p. 25). During the course of the 
hearing an attorney Dodson representing Johnson 
told Assistant District Attorney Mclnerney that if a 
warrant was not issued he, Dodson, 4 ‘would hdvise all 

i 

the colored people in the Northeast Section to resist 
all efforts of the police and to resort to weapons.’’ 
(Rec. p. 25). 

About two weeks later, during the codrse of a 
general investigation of the Police Department by the 
department of Justice Landrum was summoned to the 
Bureau of Investigation. After being told the pur¬ 
pose of his summons, he was asked if he carec^ to make 
a statement and freely made one, which is in¬ 
corporated in this appeal. (Rec. P. P. 22-^3-24-and 
25). 

Landrum, also testified at his trial. (R^c. 29 to 
38, inc.) Asked, why upon learning of Johnson’s re¬ 
lease from the hospital he did not cause his re-arrest, 
he said, to do so while he himself was under ihvestiga- 
tion would look like he, Landrum, was trying to cover 
up something and as long as charges were pending 
against himself he though it improper to take action 
against Johnson. 

It must be apparent to the Court that Landrum 
must have had confidence in the justice of his own 
position in this case. Three times he is investigated 
concerning the charge, and on all occasions he refuses 
to draw the cloak of constitutional immunity about 
him and to stand on his right against self-incrimina- 
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tion. The Assistant District Attorney in charge of 
such cases after a complete hearing refused to issue 
a warrant against Landrum. The Department of 
Justice told Landrum he could avail himself of his 
rights and not make a statement to them. Having 
nothing to hide he made one. And during his trial 
he again testified. 


Counsel has dwelt at such length on the facts be¬ 
cause he believes this is such a case that the best argu¬ 
ment for a reversal of this conviction is the facts in the 
case. Despite the jury’s verdict, and despite the 
judgment of the Court counsel submits to the Court 
that in dealing with this case his appeal is predicated 
on the proposition that from the record before the 
Court , Landrum is innocent of the offense for which 
he has been convicted. 


ASSIGNMENT OF ERRORS 


The error charged is that the trial Court erred in 
charging the jury in these particulars: 1. Improper 
statement of the law. 2. Unnecessarily emphasizing 
certain pieces of evidence to the prejudice of appellant. 
3. While emphasizing certain matters unfavorable to 
defendant, making no mention of material inconsist¬ 
encies in the testimony of various government wit¬ 
nesses. 4. The tenor of the entire charge. 
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ARGUMENT 



After stating the nature of the charge, the counts 
in the indictment, the presumption of innocepce, etc. 
the court in his charge proceeded to analyze the evi¬ 
dence as well as the law. Let us read his charge (par¬ 
agraph by paragraph) and see whether in the light 
of all the evidence it was not prejudicial to the ap¬ 
pellant. About the middle of P. 46 of the Record, 
after stating the preliminary principles referred to 
above the Court said: 


“Now that was Johnson’s home. That ip undis¬ 
puted. He was in his own home. He was in there at 
that hour of the night. And unless he did commit a 
felony of which these defendants knew, and t|hey had 
probable cause to know that he did commit it, or un¬ 
less Johnson was actually committing a breacjh of the 
peace in their presence, with the actual knowledge of 
the officers, then they had no right to go in there unless 
as they claim they were invited in there. 

“Now, I do not recall, and I hope counsel will cor¬ 
rect me if I am wrong. I do not recall that there was 
any evidence that indicated a felony had been com¬ 
mitted by Johnson. I understood from the testimony 
of the defendants that Mrs. Johnson said that he beat 
her and put her out of the house, or something of that 
sort and would not allow her to return. But I do not 
know that there was anything to indicate it was more 
than a simple assault, which is not a felony.’r 

I 

At this point the Court is attempting to review the 
testimony of the defendants. He emphasizes the fact 
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that what Johnson had done to his wife was not a 
felony. But he does not tell the jury that upon re¬ 
ceiving that information Landrum and Sirola refused 
not only to go into the house but told Mrs. Johnson 
they could not arrest her husband and suggested she 
get a warrant for him. And it was only after Mrs. 
Johnson said her husband had been drinking, was 
gassed overseas, and was half crazy and she was 
afraid he would hurt himself or someone else that they 
went around to investigate. (Bee. P. 23-26-30 and 38). 
Having referred to part of the testimony of the de¬ 
fendants concerning a particular point, in fairness the 
Court should have given the entire picture. 


At this part of the charge, and at the suggestion 
contained in the paragraph of the charge above, 
counsel interposed and said: 

“Mr. Kelly: That is true your honor, except that 
she said he was acting like a crazy man. 

The Court: It is not a felony to be crazy.” 

Counsel had not said it was. The Court must have 
known that. Perhaps counsel was in error in inter¬ 
rupting the Courts charge. Nevertheless counsel 
feels that the remark was both unjustified and preju¬ 
dicial. Counsel took no exception to the remark but 
attempted to explain his position in this way. 

“Mr. Kelly: I understand, but the defendants went 
around there, and there was profanity heard on the 
street by Mr. Sirola.” 
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The Court then continued (Rec. P. 47) “So I ques~ 
tion whether they had probable cause to believe a 
felony had been committed by Johnson.” 

Nowhere in the entire record does the evidence 
show that anybody, prosecution or defense, claimed 
Johnson had committed a felony when he assaulted 
his wife. The officers didn’t believe, had no feason 
to believe it and never testified that they had anV such 
belief. Yet all through the charge the Court keeps 
talking about felony. 

Continuing the Court says: “You will consider the 
facts that so far as the evidence goes there was noth¬ 
ing, or no information that came to them which in¬ 
dicated to them in any way that a felony had been com¬ 
mitted. 

“The next question is, whether there was an actual 
breach of the peace in their presence which paused 
them to go into the home. You will consider all the 
facts concerning that. I will not take time to Review 
the facts. It is doubtless clearer in your mind than 
in mine. 

“But get a true picture of the situation : Was there 
an actual disturbance or a breach of the peacb com¬ 
mitted there in their presence, at the home before they 
entered the house. If there was not they had np right 
to enter unless as I say they had been invited inj there; 
and I shall not be technical in my instruction on that. 
I think it fair to say under the circumstances |of this 
case that if they were invited into the home by wife, 
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that would be a sufficient invitation to justify them 
in going in there.” 

This paragraph is objectionable on two grounds. 
First on account of the negative way submitted. “If 
there was not (a breach of the peace) they had no 
right to enter.” Suppose there was a breach of the 
peace, as appears from the record (PP. 27-31 and 39), 
did they have a right to enter? Possibly from the 
charge, such a right be inferred. But the Court does 
not deal with that situation at all, altho the record 
Justified such a charge. Secondly, before charging on 
their right to enter if invited, the Court says “I shall 
not be technical,” etc. The plain inference to the lay 
mind is that if the judge were technical (as a jury 
would have a right to expect a judge to be) he would 
tell the jury the wife could not have invited them in 
the house. We will show later in this brief that such 
an invitation “technically” would justify their enter¬ 
ing. 


The Court then proceeded: 

“Of course on that question, of whether they were 
invited in, or whether there was any reason for them 
to go in, you will again get the truth of the, matter , the 
real picture . Mrs. Johnson, according to their story, 
wanted to get into her home. When they got down 
there to the porch the door was opened. So in analyz¬ 
ing the case from the viewpoint of the defendants it 
would seem that her object had been accomplished and 
it finally reduced itself to this question: What was 
the conduct of Johnson at this time. Did he commit 
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a breach of the peace. Did he act so as to indicate 
that he was about to commit a felony winch reason¬ 
ably called upon them to prevent it.” 

This paragraph has many objectionable features. 
1. The Court begins by telling the jury they will 
“again get the truth of the matter, the real picture”, 
and then says that Mrs. Johnson according to defend¬ 
ants’ story wanted to get into her home and that from 
the standpoint of the defendants it would seem her 
purpose was accomplished. That was hot defend¬ 
ants’ testimony. (Bee. P. P. 23) In Landrum’s state¬ 
ment “She said, ‘I want you to go around here and 
get my husband’.”—also on P. 23 “She alsked Officer 
Sirola to open the door; that it was her h(^use and she 
wanted the officers to see the man inside!” Also P. 
38—“At that time the woman that I lateb found out 
was Mrs. Johnsc i came running towards us * * * * 
and gave us information about her husband chasing 
her out and that he was overseas and that he was in¬ 
sane or getting insane”. So it was scarcely an ac¬ 
curate statement to say that Mrs. Johnsofi’s purpose, 
“from the defendant’s viewpoint” was accomplished 
when the door was opened. 2. It is pai^ticuarly ob¬ 
jectionable when the Court prefaced this part of his 
charge by saying “get the truth of the matter, the 
real picture”. Certainly, after telling |;he jury to 
get the truth and proceeding to say her purpose was 
accomplished when the door was opened because she 
wanted to get in, it was tantamount to saying to the 
jury “She wasn’t afraid her husband might do harm 
to anybody. The officers never went there at two 
o’clock in the morning expecting to find a drunken 
man, or someone acting as though he were crazy, the 
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truth, the real picture is she just wanted to go home, 
and as soon as the door opened, the purpose of the 
officers was accomplished.” The evidence counsel 
submits, certainly does not justify this part of the 
charge. 


The charge continues: 


“Now, all these things you will consider care¬ 
fully and say whether they had any right to go into 
the house, any lawful right. If they did not have 
but still they went in, then Johnson, as the master of 
that house had the right to order them out. If they did 
not enter under circumstances which gave them a law¬ 
ful right to enter, then Johnson had the right to order 
them out. They had no more right there than you or I 
or any other private citizen in his home, unless it was 
by reason of one or other of these circumstances which 
I have suggested.” 


The only objection to this portion of the charge is 
that it deals with the right of the complaining witness 
to evict without the Court having yet said whether the 
officers had a right to enter for the reasons the officers 
themselves gave, namely, (1) the complaint about 
Johnson being drunk all day and acting half-crazy 
—(2) Johnson’s assault on his wife while standing 
in the door-way and his attempt to strike Officer Lan¬ 
drum, which caused Officer Landrum to push him 
back with his hand at which time of course, at least 
according to the testimony of the defendant, Johnson 
grabbed this pick-handle and attempted to strike and 
did actually strike Landrum with it prior to the time 
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any force was used at all by either Landruiin or Sir- 
• ola. Continuing with his charge the Court then said: 
“ Johnson having that right, he had the right to use 
such reasonable force as might be necessary iknder the 
circumstances to eject a trespasser, whethef it be a 
police officer or any other person. And if th^t is true, 
and the circumstances were such as reasonably sug¬ 
gested and justified in your opinion the use of the club, 
then he had the right to use it. They had no right to 
resist his command that they leave his home, and if 
they did resist he had the right to use, reasonably, 
sufficient force to enforce his command.” 

We now have the Court viewing the testimony from 
the standpoint of Johnson attempting to put the of¬ 
ficers out and telling the jury that Johnson had the 
right, which is conceded, to use sufficient foi[ce to en¬ 
force his command, if the officers were in fact tres¬ 
passers. The objection to this part of th|e charge 
must be apparent. Again the Court takes the nega¬ 
tive view of the situation and gives his charge from 
the standpoint of the officers being trespassers. But 
as yet he has still failed to state, which w^s in evi¬ 
dence, that if Johnson struck his wife in the presence 
of the officers, thereby committing a misdemeanor, 
and attempted to strike the officer, thereby committing 
another misdemeanor, and was cursing and swearing, 
thereby being guilty of disorderly conduct, br that he 
was drunk and intoxicated, that the officers would then 
both have been justified in going into the liouse and 
in using such force as was necessary to place John¬ 
son under arrest. (Rec. PP. 16-17-24-27-31-32 and 
39). The charge then proceeds: | 
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“Now, going back to the question: Did Landrum 
strike Johnson with the club. On that question you 
will consider the nature of the wounds themselves. 
You will consider not only of course the verbal testi¬ 
mony from all sources, but you will consider the na¬ 
ture of the wounds themselves. Were they actually 
cuts and lacerations or were they bruises. Whether 
they were more likely to have been caused by this 
club, this wooden club, or by the officer’s baton. Con¬ 
sider all the facts and get at the real truth of it.” 

In this portion of the Court’s charge he is asking 
the jury to draw a fine distinction for the purpose of 
determining whether Johnson was struck by a police 
baton, or as it is commonly called, a policeman’s billy, 
or by the larger stick, the pick-handle. It is respect¬ 
fully suggested to the Court that to attempt to sub¬ 
mit to a jury the disinction of whether or not certain 
bruises and blows on a head were caused by one stick 
or another is certainly trying to draw a distinction 
that should have no place in a charge to a jury. The 
charge then proceeds: 


“Now, as I have said, if there is no reasonable doubt 
about Johnson being struck by this particular wooden 
club held in the hands of Landrum, if there is no rea¬ 
sonable doubt in your minds, if you have no reason¬ 
able doubt on that question, then you will go along: 
Was this club a dangerous weapon? There are some 
weapons which the Court can tell you are dangerous 
weapons* which are per se dangerous weapons, such as 
a revolver, or a dagger, or many things that I might 
suggest that are of themselves dangerous weapons. 
But in the case of a wooden stick or club it is for you 
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to say whether in this particular case it is 1 a dangerous 
weapon. You have seen the club. You safar its ap¬ 
pearance, its weight, its shape and so fortjh, and is 
that such as to make it a dangerous weapon yhen used 
as a bludgeon against another man. That is, was it 
such a weapon when used in the manner in which it 
was used on Johnson in the situation as ^t existed 
there, a dangerous weapon f” 

The first objection to this paragraph of the charge 
is that in the first four lines the Court states “if 
there is no reasonable doubt about Johnson being 
struck by this particular wooden club held in jthe hands 
of Landrum, if there is no reasonable doutjt in your 
minds, if you have no reasonable doubt on that ques¬ 
tion, then you will go along, etc.” Three tinges in four 
lines of the printed record the Court emphasizes to 
the jury “if you have no reasonable doubt atjout this”, 
making that one piece of evidence stand out so prom¬ 
inently against the rest of the testimony tljat a jury 
of laymen would necessarily have to come to but one 
conclusion that they were being told that there was 
no reasonable doubt about that fact. Again at the 
conclusion of the charge the Court says: “That is, 
was it such a weapon when used in the manner in 
which it was a dangerous weapon?” We are willing 
to concede that it may not have been the intention of 
the Court to use the language “when used in the man¬ 
ner in which it was used”, and w^e are willing to con¬ 
cede that the Court may not have had the idea in 
mind of saying to the jury that the stick was used in 
any particular way, but we do submit to the Court 
that the choice of language might easily lead the jury 
to believe that it was an admitted fact that Johnson 
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had actually been struck by Landrum with this pick- 
handle. We fully appreciate of course that it is not 
a fair test of any statement to pick a line or a sen¬ 
tence and separate it from the rest of the text but 
we believe that even reading that portion of the charge 
together with the rest of the paragraph the inevitable 
conclusion must have been that the Court considered 
it an admitted fact that Landrum had used this large 
stick. Of course the record does not support any such 
conclusion. (Rec. PP. 24-27-32 and 40). 


Continuing: “Now, if it was a dangerous weapon, 
and if used in the manner in which it was used, under 
the circumstances in which it was used, having in mind 
the person who used’ it and the person against whom 
it was used, if it was reasonably likely to cause death 
or serious bodily harm. Not exactly that it would 
cause death, not exactly that it did cause grievous 
bodily harm, but was it likely to have done so, and of 
course, on that question you will consider, did it cause 
it. That all helps to shed light on it. Then consider 
the nature of the wounds themselves, the effect of 
those wounds, the fact that admittedly Johnson was 
knocked unconscious, and that there is evidence which 
shows that there was some fracture of his skull, and 
that it was necessary for him to go to the hospital and 
receive treatment; and in those circumstances accord¬ 
ing to the evidence he now suffers from that wound. 
All these things you will consider.” Again in this 
paragraph the Court we submit is emphasizing to the 
jury certain injuries which were received by the com¬ 
plaining witness. In the preceding paragraph the 
Court has told the jury what they shall consider in 
arriving at a conclusion as to whether or not the stick 
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was a dangerous weapon. Yet in the paragraph just 
quoted above he continues along the same line empha¬ 
sizing, perhaps unconsciously, the nature of the in¬ 
juries suffered by Johnson, and again it is submitted 
to this Court that to a lay mind continually to em¬ 
phasize a certain portion of the evidence sAch as this 
would cause the result of unduly inflaming and prej¬ 
udicing the minds of any jury against the defendant 
situated as was this appellant. As we have just 
argued to the Court there was no reason iq. the world 
after having fully explained what constitutes a dan¬ 
gerous weapon for the Court again to repeat the injury 
suffered by the complaining witness. 

The charges continues: “Of course, first you will 
consider whether such evidence is true. Do not give 
any weight to any evidence that is not true[ I am not 
suggesting to you whether it is true or n<jt. That is 
for you to determine. Do not take anything I say 
concerning the evidence as giving you my View of the 
evidence or what your determination shohld be con¬ 
cerning it. At times I have to refer to the evidence in 
the course of the trial, but I do not mean to suggest 
to you what weight you should give to that evidence, 
what, if any, weight you should give to it. That is for 
you to determine.” This paragraph we believe con¬ 
tains a correct statement of the law* but we do not 
believe that the Court in this one paragraph could wipe 
out the effect in the minds of the jury of the previous 
statements which counsel submits must have had the 
effect of leading the jury to believe that the thing above 
stated by the Court were what the evidence had proved 
and were the things for them to believe. 
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The charge then follows: “Then may I for the 
purpose of completing my instructions and not with 
any intimation of what you should do, say this: Let 
us assume for the moment that you may find that 
Landrum did strike Johnson with this club, and that 
it was a dangerous weapon. I have already gone into 
those matters of defense on the part of the defendants 
and I won’t refer to them again; but assuming fur¬ 
ther merely for this purpose, the point I am about to 
make: If there was no legal justification or excuse in 
the way of self-defense, or the prevention of a felony, 
or the prevention of a breach of the peace by Johnson, 
or anything of the sort, which would legally justify 
or excuse Landrum in striking Johnson with this 
club, then under those circumstances Landrum would 
be guilty and your verdict should be guilty if you be¬ 
lieve such situation existed beyond a reasonable 
doubt.” Again the Court for the third time charges 
the jury upon the assumption that Landrum actually 
struck Johnson with the club. The Court then makes 
this statement: “I have already gone into those mat¬ 
ters of defense on the part of the defendants and 
I won’t refer to them again”; not once in the course 
of the charge up to the present time has the Court 
gone into any matters of defense except in the early 
part of his charge in the last paragraph on page 45 
of the record and in the first three paragraphs on 
page 46. The Court qnly referred to certain matters 
of the defense and not to, what we submit was the 
crux of the defense, namely that there was an actual 
assault committed on Landrum on the door-sill of 
Johnson’s house, and that immediately prior to that 
Johnson had committed an assault on his wife in the 
presence of both officers. Nowhere in the charge 
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does the Court say that if Johnson had coifimitted 
a misdemeanor in the presence of the officers they 
would have had a right to arrest him. Nowhere in 
the course of his charge does he say that if Johnson 
actually committed an assault on Landrum | on the 
front door-step of Johnson’s house by attempting to 
strike Landrum that Johnson would have beeili guilty 
of another misdemeanor which would have Justified 
Landrum in placing him under arrest, and ifi using 
such force as would be necessary both to make and 
to maintain his arrest. Again with respect to this 
paragraph of the charge we find the same objection 
that it is in negative form. The part particularly re¬ 
ferred to is this: “If there was no legal justifica¬ 
tion or excuse in the way of self-defense, or the pre¬ 
vention of a felony, or the prevention of a breach of 
the peace by Johnson, or anything of the sori, which 
would legally justify or excuse Landrum in striking 
Johnson with this club, etc.” Again we have the 
Court presenting the negative proposition to the jury 
and again failing to tell the jury what the result 
would be, with respect to the rights of Landrum if a 
misdemeanor was committed in his presence, or with¬ 
out telling them if a breach of the peace had occurred 
whether he would have been justified in placing John¬ 
son under arrest. Of course it might be argued that 
the inference was there but nevertheless in fairness 
to the defendant, this appellant, when the Cburt has 
seen fit to emphasize the circumstances und^r which 
Landrum would not be justified he ought Jikewise 
to have charged the jury the circumstanced under 
which he would have been justified. 

This brings the charge down to the end of page 49 
of the record. All of page 50 deals with tlje situa- 
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tion of Sirola, originally a co-defendant with Landrum, 
but as we have previously advised the Court Sirola 
was acquitted. For that reason we merely call the 
attention of the Court to the omission of that much 
of the charge because we believe it dealt entirely with 
the situation of Sirola, and Sirola having been ac¬ 
quitted we do not believe that any of that portion of 
the charge becomes important on this appeal as most 
of it deals with the question of aiding and abetting. 

Coming now to page 51 of the record we find in the 
second paragraph the following statement: “It is 
possible, of course, that you may find one guilty and 
the other not guilty. It is possible also that you may 
find both not guilty. These questions are entirely for 
you. There are three possible verdicts: guilty as to 
both defendants, guilty as to one defendant, and not 
guilty as to the other, and not guilty as to both de¬ 
fendants. And you may go further and if you should 
find that that weapon, that stick, which was used not 
a dangerous weapon, but that it was used in an un¬ 
lawful manner, in making an unlawful assault, your 
verdict might be guilty, and then you could not find 
either one or both of defendants guilty of assault with 
a dangerous weapon, but you could find them guilty 
of a simple assault. It is necessary that you should 
find it is a dangerous weapon in order for it to con¬ 
stitute guilt as indicted .’ 9 We believe this paragraph 
to contain an accurate statement of the law. From a 
reading of the contents of that paragraph it would 
seem as though the Court were concluding his charge 
to the jury. However, in the next paragraph we find 
what counsel believes to be the most objectionable 
portion of the entire charge to the jury. 
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The Court charges: “Now, there has lj)een quite 
a little said in the argument and some reference in 
the taking of the testimony, as to whethejr Johnson 
was drunk, or whether he was in an abnormal mental 
state. Well, I do not suppose it is necessary for me 
to say that it is no more legal to assault ^ drunken 
man than to assault a sober man. Certainly it is no 


more legal to assault a man in a mentally disturbed 
condition than a man in a normal mental state. If 
anything as to an insane man, the common dictates of 
humanity suggest that he should be handled with as 
much care as possible and as the circumstances will 
permit. But the point I wanted to bring out is this: 
That the issue here is not whether Johnson was drunk 
or sober; nor is the issue here whether he was in an 
unsound condition of mind or in a sound condition 
of mind, and neither the one nor the other would 
justify unlawful assault. You will only consider that 
evidence as bearing upon the question: Did he com¬ 
mit a breach of the peace in the presence of jthe officers 


which justified them in going into the house. Or, 
whether his actions in the house were of that violent 
nature, as the defendants testify to, whidfi indicated 
a menacing and violent disposition on his part, as 
bearing on whether they are truthful in ^heir story 
that he picked up this club and attempted to strike 
Landrum with it. It bears upon those questions, of 
their right to enter the house, and of the truth of their 


narrative of what occurred in the house.’f 


We desire to analyze this portion of thp charge to 
the Court sentence by sentence. “N'ow,| there has 
been quite a little said in the argument and some 
reference in the taking of the testimony, as to whe- 
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ther Johnson was drunk, or whether he was in an ab¬ 
normal mental state.” The arguments not having 
been incorporated in this record, and as is the usual 
custom in all cases not having been reported by the 
stenographer at the trial are, of course, not before 
the Court. For that reason counsel has no comment 
to make concerning the Court’s charge that there has 
been quite a little said as to whether Johnson was 
drunk. However, we do like to point out to the 
Court the comparative terms that the Court used 
—“quite a little said in the argument and some refer¬ 
ence in the taking of testimony”. We believe that it 
ir a fair deduction from this record that the Court 
having used the term “quite a little said in the argu¬ 
ment and some reference in the taking of testimony”, 
that the Court was giving the impression that much 
more was made of the complainant’s condition in the 
argument than the evidence would warrant. Yet the 
record on page 16, all of page 17, most of page 18, 
part of page 19, 23, 24, 26, 30 and 38 contained evi¬ 
dence showing, or at least dealing with, the abnormal 
condition of Johnson. The next sentence, “Well, I 
do not suppose it is necessary for me to say that it 
is no more legal to assault a drunken man than to 
assault a sober man.” This statement we regard as 
absolutely unjustified by the testimony, by any writ¬ 
ten evidence or by any argument of counsel. No¬ 
where does the record show that counsel offered any 
evidence, that either of the defendants testified, or 
that counsel in his argument said that any assault 
was justified because Johnson was drunk. Nowhere 
was any claim made that it was legal to assault a 
drunken man. This statement had absolutely no 
place in a charge to a jury and it had to have the 
effect of influencing the minds of the jury against the 
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accused. Counsel submits to the Court that the 
statement not being justified by the evidence or by 
any contentions made by counsel was not a proper 
statement to make in the course of a change to the 
jury. As we have said before the argument of coun¬ 
sel is not incorporated in the record, but counsel has 
sufficient respect for the ability of the Assistant 
United States Attorney representing the government 
to know, and we believe the Court will appreciate, that 
if any such statement had been made to tlhat effect 
that it would be legal to assault a drunken man the 
district attorney would promptly have objected and 
the trial Court would just as promptly have sustained 
the objection and would have rebuked counsel for 
making any such statement to a jury; that such a re¬ 
buke would have been well merited. In addition to 
the objection stated counsel desires to call the 
attention of the Court to this significant language 
used by the trial judge “I do not suppose it is nec¬ 
essary for me to say, etc.” In other words the Court 
starts out to charge a jury on a proposition and says 
at the very outset that he did not suppose it necessary 
to tell them what he then proceeded to relhte. Here 
we have the situation of the Court appreciating it was 
unnecessary and starting off from that premise we 
believe that the objectionable character of what fol¬ 
lows becomes more emphasized. In the next sentence 
the Court says this: “Certainly it is no paore legal 
to assault a man in a mentally disturbed condition 
than a man in a normal mental state.” Again we say 
to the Court that neither the evidence nor the argu¬ 
ments justify any such charge to the jur^, and that 
it would have been ridiculous for counsel iso have at¬ 
tempted to assume any such position. Then the 
Court says: “If anything as to an insane man, the 
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co mm on dictates of humanity suggest that he should 
be handled with as much care as possible and as the 
circumstances will permit.” Nobody can dispute 
from a humantarian standpoint this last statement is 
absolutely correct; nobody, lawyers, laymen or judges 
could do anything except to agree w T hole-heartedly 
with that statement, but the position that we take on 
this appeal and the position w r hich we took in the 
Court below is what was the purpose of that remark. 
We submit that it could have had but one apparent 
purpose and that was to arouse the jury against this 
appellant. We do not charge nor do we believe that 
the judge deliberately intended to influence the jury 
against the appellant. We have such respect for the 
Court below that we know that that was not his de¬ 
liberate intent. But we cannot escape from the direct 
result that not only would follow but did follow, name¬ 
ly, that the defendant, the appellant here, was con¬ 
victed. The Court was charging the jury in a situa¬ 
tion where the defendants insisted that their infor- 
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mation was that a man acting in a half crazy manner, 
and drunk, a man who had assaulted his wife, and 
who by the evidence had put his wife out of his house 
at least two or three times on that day, was struck by 
certain police officers,, namely, the appellant and his 
co-defendant. It was our position of course that the 
defendants at that time honestly believed that there 
was something wrong with this man, and we believe 
that the things that occurred once they arrived at the 
house justified their original belief. And in a case 
of this sort we have the Court saying that the com¬ 
mon dictates of humanity suggest that he should be 
handled with as much care as possible and as the 
circumstances will permit. In other words we believe 
in a fair inference from the charge in observing the 



view that the jury must have taken the impression 
from the context of the charge that these dbfendants 
had brutally assaulted a crazy man. Not oily do we 
believe that the last is objectionable in th$ light of 
the evidence in the case but we believe that ^he Court 
was perhaps unconsciously reasoning out loud be¬ 
cause the very next sentence starts with this state¬ 
ment: “But the point I want to bring out is this:” 
In other words all that has gone before was what 
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might be termed the preliminary workings of the mind 
of the Court for the purpose of arriving at a conclu¬ 
sion to himself so that he might bring out as he says 
a certain point to the jury. We do not believe that 
any other conclusion can be drawn from the remarks 
above. The Court then continues: “That|the issue 
here is not whether Johnson was drunk or bober; nor 
is the issue here whether he was in an unspund con¬ 
dition of mind or in a sound condition of }nind, and 
neither the one or the other w^ould justify unlawful 
assault.” Again we say that a jury of any intelli¬ 
gence knew that the issue was not if Johnspn was of 
unsound mind or drunk. Again we say no such con¬ 
tention was made in the evidence or in the arguments. 
Yet the Court takes the trouble again to repeat 
“neither the one nor the other would justify unlawful 
assault”. As we have pointed out it 'was objection¬ 
able when he first made the statement and the con¬ 
tinued repeating of the remark certainhj does not 
lessen its objectionable character. Thenj follows: 
“You will only consider that evidence as bearing upon 
the question: Did he commit a breach of the peace 
in the presence of the officers which justified them in 
going into the house. Or, whether his actions in the 
house were of that violent nature, as the defendants 
testify to, which indicated a menacing and \jiolent dis- 
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position on his part, as bearing on whether they are 
truthful in their story that he picked up this club and 
attempted to strike Landrum with it. It bears upon 
those questions, of their right to enter the house, and 
of the truth of their narrative of what occurred in 
the house.’’ This last quotation we believe properly 
to state the law, but again the Court is referring 
to certain parts of the testimony of the defendants 
without relating the other parts equally important and 
equally material. 

The Court then charged the jury on good character 
to which we have no objection. The Court then points 
out that the jury shall consider if the testimony of 
the various witnesses is true or whether it is false 
and concludes his charge with certain general prin¬ 
ciples which we believe to have been in accordance 
with the law. 

This concludes the entire charge to the jury. Coun¬ 
sel believes he has in the argument which he has set 
forth both carefully and accurately stated the charge 
to the jury and the parts that are objectionable. 
Counsel believes that he preserved his exceptions to 
this record by calling the Court’s attention to most of 
these matters such as his referring to certain parts 
of the testimony and not commenting on others, 
stressing certain pieces of testimony and omitting to 
mention others. We have excepted to the entire 
charge of the Court, and we believe that we have 
properly preserved that exception on appeal. In 
viewing the charge as a whole we ask the Court to 
bear this in mind—there were material differences in 
the testimony of various government witnesses and 


26 


when we say differences we do not refer to little in¬ 
consistencies that might crop up in the tesiimony of 
any truthful witness. We refer to important things 
—for example—all of the witnesses on the part of the 
government who testified about the matter denied 
either that Johnson was drunk or had been drinking. 
Yet the testimony of the doctor at Gallinger Hospital, 
likewise a government witness, was to the Effect that 
when Johnson arrived at the hospital he was not only 
drinking but intoxicated and was sent to the ward 
where they keep drunks. We have in this case the 
unusual situation of the wife of the complaining wit¬ 
ness admittedly roaming the streets at 2:^0 in the 
morning on a raining night, observing two police 
officers on the street, and we have her denying in a 
court room under oath that she asked those officers to 
come around to her house. In other words some of 
the government witnesses tried to create the impres¬ 
sion that these officers without being asked, for some 
reason known only to themselves, took it on them¬ 
selves to go around to the home of people whom they 
did not know for no reason other than idle curiosity. 
We believe and we think it fair to state to the Court 
that as long as the Court in his charge emphasized, 
stressed and laid great weight upon some! pieces of 
evidence he might at least if even in a casual way have 
referred to some of these apparent discrepancies in 
the testimony of the government witnesses^ We be¬ 
lieve in fairness to this appellant the Court inight just 
as easily have called the attention of the jpry to the 
discrepancies just pointed out as for instance when 
he cautioned the jury to consider the interest that the 
defendants had in the outcome of the case. (Rec. P. 
52). We delive that this charge taken as a whole can 
only result in one conclusion and that is that it un- 
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duly, unnecessarily and improperly influenced, preju¬ 
diced and inflamed thfe minds of the jury against this 
appellant. We further believe that from the charge 
given by the Court regardless of the innocence of this 
appellant the jury rendered the verdict that they must 
have concluded the charge demanded, namely, that of 
acquitting Sirola and convicted Landrum. 

In the case of Smith v. United States, 53 W. L. R. 36, 
involving an assault by the appellant upon a United 
States deputy Marshal, this Court, in reversing the 
conviction because of the charge, said (p. 37) “The 
jury properly attaches great weight to the words of 
the Court and necessarily is influenced by the attitude 
of the Court. In this case, the jury naturally and in¬ 
evitably would conclude that, instead of being a pro¬ 
secution for simple assault, the case presented a ques¬ 
tion really much broader’’ because the claim of the 
government is that this man, the defendant, committed 
the assault upon Mr. Dempsey when he knew he was 
there in the performance of a public duty. It will be 
noted that the Court referred to the defendant as “this 
man” but to the prosecuting witness as “Mr. Demp¬ 
sey.” The words “if the time has come when officers 
can not serve the process of the United States then it is 
a sad time,” clearly indicated to the jury not only the 
Court’s views as to the weight of the evidence but as to 
the duty of the jury to reach the same conclusion. The 
effect of the charge may well have been to overcome the 
will of the jury and to substitute therefore the views 
of the Court. We are constrained to rule that this was 
error.” 

The case of Parker v. United States, 2F (2) (CCA of 
6th Circuit) 710 held that where the evidence was con- 



flicting between prosecution and defense it \^as error 
for the Court to give an instruction belittling such 
defense and it was held that such instruction was be¬ 
yond the permissible limit of fair comment. 


And the same Court in Kolp v. United States, in 2F 
(2) 953, which was a liquor case, said in discussing the 
lower Court’s charge on entrapment: (p. 954) 
“ Furthermore, the discussion of the law of entrapment 
seems to be likewise irrelevant. Especially When the 
answer to the vital issue of the case as between conflict¬ 
ing testimony is dependent upon the relative credibility 
of the witnesses for the government and the defense, it 
is of the utmost importance that the trial judge, in the 
impartial performance of his duties if he fepls called 
upon to give his own opinion thereon, should be the 
more careful to make the jury feel that upon them and 
not upon him is imposed the burden of this determina¬ 
tion.” 


And in the more recent case of Spalitto V- United 
States, 39 F (2) 782 also a liquor case, tl^e Circuit 
Court of Appeals of the 8th Circuit, had this to say: 
(p. 788) “It is earnestly argued that the C^urt went 
beyond the legitimate bounds of commenting on the 
evidence in his charge to the jury and entered jthe realm 
of argument. We have examined the portions of the 
charge complained of, and no good purpose would be 
served by setting them out in this opinion. A wide dis¬ 
cretion is vested in the trial Court, yet under the con¬ 
stitution one accused of a criminal offense is entitled 
to a determination of the facts by a jury . (Italics sup¬ 
plied.) It is not the province of the Court to indulge in 
an argument, and in commenting on the evidence the 
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Court should not comment upon and refer only to the 
evidence of guilt. As said by this Court, in an opinion 
by Judge Kenyon in Cook v. United States, 18 F (2) 50, 
52, after reviewing many of the authorities: “These 
cases cannot all be harmonized, but we think the line of 
demarcation between w T hat a Court may say to the jury 
in a criminal case, and what he may not say, is to be 
drawn between mere expression of opinion not partak¬ 
ing of such argumentative nature as to amount to ad¬ 
vocacy, leaving to the jury absolute freedom to deter¬ 
mine the facts, and such discussion as amounts to an 
argument and makes the Court in fact an advocate 
against the defendant. A trial judge is not merely a 
moderator or umpire; neither is he an advocate * * * 
Everyone knows that suggestions from the Court have 
great weight with a jury, and the argumentative lan¬ 
guage used in this instruction must have seemed to the 
jury an advocacy of the government’s case, and im¬ 
pressed upon them the Court’s desire for a conviction. 
We think it was not such judicial discussion of the evi¬ 
dence as is permissible.” 


Likewise in the case of Minner v. United States, 57 F. 
(2) 506, decided March 29,1932 (C. C. A. 10th Circuit) 
the Court says, (p. 513) “Finally, counsel for Minner 
maintain that the Court erred in that portion of its 
charge, wherein he commented on the facts. The trial 
judge undertook to sum up and comment on the evi¬ 
dence. He narrated the important facts testified to 
by witnesses for the government but he wholly failed 
to sum up the evidence in behalf of Minner. His com¬ 
ments were in the nature of an argument to the jury 
rather than a fair and dispassionate statement of what 
the evidence showed and a tempered expression of his 
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opinion as to the facts. In doing so, he assumed the 
role of an advocate, rather than an impartial judge. 
That this was error is established by repeated deci¬ 
sions. ’ 9 (Citing cases.) 

‘ ‘ In so holding we do not intend to limit the right of 
a trial judge to properly sum up the facts and express 
his opinion therein. To do so is not only his right, but, 
in many cases, his duty. As said by the Court in Rudd 
v. United States, 173 F. 912 (8th Circuit): ! 


“A judge should not be a mere automatic oracle of 
the law, but a living participant in the trial, and so far 
as the limitations of his position permit should see that 
justice is done.” 

The Court then continued (p. 513) 4 ‘ But in s 
up and commenting on the evidence, the tru 
should be governed by certain well recognized limita¬ 
tions inherent in the very nature of the judicial office. 
He should state the evidence both fairly and accurately, 
both that which is favorable and that which is unfavor¬ 
able to the accused. His statements should not be 
argumentative, but impartial, dispassionate and judi¬ 
cial ; and they should be so carefully guarded that the 
jurors are left free to exercise their independent judg¬ 
ment.” 

This Court in the case of Smith v. United States 59 
D. C. Appeals (not the same as the Case of kmith v. 
United States, 53 W. L. R. 36) suggested that it was 
error to deliver a charge in a “negative style”. Deal¬ 
ing with an instruction on insanity this Court (p. 145) 


umming 
tl judge 


31 


said “Laying aside the objectionable negative style of 
the charge, we think it (the charge) erroneous in point 
of law,” etc. That lease, of course, has no relation, 
whatever, to the case at bar, except to recall to the 
attention of this Court, that the Court has intimated 
that negative charges are objectionable. 


With respect to that part of the Court’s charge that 
he would not be technical about the invitation of the 
wife into the home. Apparently the Court had the 
opinion that the home was Johnson’s. In fact, he says 
1 c Now that was Johnson’s home. That is undisputed ’ \ 
Yet the record shows that Mrs. Johnson refers to it as 
“her” home, “her own home” and “her house”, and 
“her own porch” at least ten times in her testimony. 
(Eec. pp. 11-12-13-14.) So certainly the evidence justi¬ 
fied a charge, without any qualification, that she had a 
right to invite the officers to open the door of her home. 


CONCLUSION 

In conclusion counsel submits to the Court that a 
fair and an impartial reading of this evidence will at 
least bring the Court to the conclusion that the ques¬ 
tion of the guilt or innocence of the accused was at 
least a close one. We submit to the Court that Lan¬ 
drum on the early morning of August 6th only did 
what a courageous police officer mindful of his ob¬ 
ligation as such officer should have done. We believe 
that Landrum under the evidence was entitled to an 
acquittal. We believe that Landrum under the evi¬ 
dence would have been acquitted were it not for the 
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charge to the jury. It is our firm belief, which we 
submit very respectfully to this Court, that lender all 
the circumstances of this case in the interest of the 
enforcement of law and order and in the upholding of 
justice, whose arm Landrum represented, that this 
conviction should be reversed. We further believe that 
a police officer in these days when crime is Rampant, 
when respect for law and order is constantly being 
lowered, is entitled to the protection of the Court. 
We believe that this Court from the evidence and on 
the law should come to the conclusion that Landrum 
as a police officer only did his duty and would have 
been guilty of cowardice if he had refused to have 
gone with Mrs. Johnson on the early morning of 
August 6th and should have been dismissed from the 
force if he had stood by and seen a woman Assaulted 
in his presence without at least attempting to make 
an arrest. We therefore submit to the Court that 
the conviction in this case should be reversed. 

E. Russel Kelly, 

Attorney for Appellant, 

406 5th St. N. W. 

Washington, D. C. 
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BRIEF OF APPELLEE 


STATEMENT OF FACTS 

On August 4, 1931, complainant’s wife visited 
her mother, leaving their infant child home with 
the father. Her failure to return in time to per¬ 
mit her husband to go to work precipitated a ver¬ 
bal quarrel, at the conclusion of which the wife 
again returned to her mother. At approximately 
11.30 P. M. Mrs. Johnson returned, in company 
with her sister, Olivia Bias. Johnson was still 
angry and the two women started for the home of 
a third sister, at 1216 Duncan Street Northeast, 
but were interrupted by a rainstorm. They re¬ 


turned to the porch of 1734 Montello Avenue North 
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east. The light was still on in the hall, and think¬ 
ing that Johnson was still angry, the women 
started to walk around the block, when the wife ob¬ 
served Officers Vivian H. Landrum and John Sirola 
seated in a police scout car. One of the officers 
asked her where she was going, and what was the 
matter with her. She testified that they excited 
her, and she told them that her husband was angry 
with her and wouldh ? t let her in the house. (R. 12.) 
The officers drove off and the women walked 
around to the house, Officer Sirola afterwards go¬ 
ing on the porch with them while Officer Landrum 
remained in the police car. 

The wife rang the bell and her husband called 
down to stop ringing the same, as she might awaken 
the baby. (R. 9,12,15.) She rang again, and her 
husband appeared at the door and pulled down the 
shade (R. 9,12,15), for the reason, as he explained, 
that he was in his underclothes and did not want 
to expose himself in the light to others passing by 
on the street (R. 9). The wife and her sister 
stated that at this point Officer Landrum jumped 
out of the car and remarked, “Did vou see that 
nigger pull that shade down?” (R. 12, 15.) He 
then, unsolicited, opened the door with a skeleton 
key, rushed into the house, asked Johnson “What 
in the hell is wrong with you, boy?” and struck 
Johnson with an Object which he held in his hand 
(R. 9, 12, 15), knocking Johnson five or six feet 
over a table. Johnson asked the officers why they 
had come into his house. 





He went upstairs to get his trousers, and, on re¬ 
turn, obtained a pick handle used in the household 
to block the front door, which had a defective lock 
(R. 9). Johnson stated that he then stamped the 
stick on the floor, and said to the officers “i want 
you to go out of my house. You have no business 
in here at all. Kindly go out of my house.” The 
wife corroborated him in this particular, testifying 
that he also said, “ You have to get out of my house, 
because you have no warrant. ’ ’ She requested Lan¬ 
drum not to strike her husband, and hear^L Sirola 
tell Landrum not to hit him, but to give him an 
opportunity to explain things first. (R. 13.) 

Officer Landrum then remarked, “I’m nbt going 
to let that nigger say that to me or stomp that stick 
on the floor.” With which remarks he rushed to¬ 
ward Johnson, took the stick from him, hnd pro¬ 
ceeded to beat him over the head with it. The 
wife and her sister ran from the house, and in the 
general melee which followed Johnson wds beaten 
into unconsciousness (R. 10), sustained! a frac¬ 
tured skull (R. 19, 20), and was afterward carried 
limp from the premises (R. 13, 15, 20, 22). The 
wife testified that Sirola was standing in the parlor 
when the general fight started, and up until the 
time she left she had not seen him do anything to 
-Johnson (R. 13). 

The testimony then disclosed that thereafter 
Johnson was taken to Casualty Hospital a|nd there 
treated by Dr. William E. Bowman (R. id, 16) for 
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multiple lacerations of the scalp. He was after¬ 
wards removed to No. 9 Precinct, where he was 
booked for mental observation, and under a com¬ 
mitment, also charging him with assault, was re¬ 
moved to Gallinger Hospital, where the admitting 
physician, Dr. Pleasant L. Moon, assigned him to 
the psychopathic ward as a drunk, because he no¬ 
ticed an odor of alcohol on Johnson’s breath. Ad¬ 
ditional testimony as to Johnson’s hospitalization 
was adduced in the testimony of Miss Vera M. Ran¬ 
dall (R. 18) a nurse in the psychopathic ward, and 
Dr. W. H. McCullough, resident psychiatrist at 
Gallinger Hospital, who failed to find any mental 
disorder, and released him the next day, after first 
notifying the police (R. 18). Dr. Cecil B. King 
testified from X-ray plates that Johnson had a frac¬ 
tured skull (R. 19) and Dr. Amos I. Poster stated 
Johnson was being treated for cerebral irritation. 

In their defense the officers testified that while 
riding in the police radio car, about 2.15 A. M., 
August 5, 1932, Johnson’s wife and her sister, 
Olivia Bias, together with a small child, came over 
to their ear. The wife told them that her husband 
had assaulted her and put her out of the house. 
Being advised to seek a warrant for her husband’s 
arrest, the wife informed them that he had been 
gassed overseas, was half crazy, and had been drink¬ 
ing that night, and that she was afraid of him and 
fearful that he would harm himself. On cross-ex¬ 
amination the wife denied making such statements, 
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and both she and her sister denied havi 
child with them. 

Having been given the address 1734| Montello 
Avenue, the officers proceeded by mistake to 1724 
Montello Avenue. Upon correction by Mrs. John¬ 
son, they went to her home. There Officer Lan¬ 
drum remained in the police car and Officer Sirola 
accompanied Mrs. Johnson and her sister to the 
door. Mrs. Johnson rang the bell. Someone 
within started cursing, came to the dhor, called 
Mrs. Johnson a “damned rat to go after the police,” 
pulled down the shade on the front door and 
walked away. Mrs. Johnson requested Officer 
Sirola to unlock the door, but he was upable to do 
so, because he had no key. Officer Landrum then 
came up from the automobile, and at her request 
opened the door with a skeleton key. As he did 
so, Johnson stepped to the door, said, “This is my 
wife. What in the hell are you doing with her?” 
(R. 31). He grasped Mrs. Johnson and pulled her 
into the house, at the same time striking Officer 
Landrum. Thereupon Officer Landrunj hit John¬ 
son with the heel of his hand, driving him back into 
the hallway, where Johnson seized a piick handle 
and struck Officer Landrum. A general fight on 
the stairs leading to the second floor then occurred, 
in which Officer Landrum testified he struck John¬ 
son with his police baton, while Officer Sirola 
wrested the pick handle from Johnson, and as a 

climax to the fight Officer Landrum apd Johnson 

: 


ng a small 
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tumbled down the stairs and Johnson was rendered 
unconscious. The officers then detailed, taking 
Johnson to Casualty Hospital for treatment, book¬ 
ing him at the precinct, and afterwards sending 
him to Gallinger Hospital, where he was released 
without notice to them. 

The jury acquitted Sirola and found Landrum 
guilty of simple assault, on which verdict the Court 
imposed a fine of one hundred dollars. 

ARGUMENT 

Being without a single exception to the testimony, 
and without any specific exceptions taken to any 
particular portion of the Court’s charge to the jury, 
appellant now seeks under vague, uncertain, and 
general exceptions taken to the charge, to review 
the same, paragraph by paragraph, in the hope of 
finding some reversible error. 

There is virtually no issue of law raised by this 

appeal. The right of a Federal judge to comment 

# 

on the evidence, leaving to the jury the determina¬ 
tion of the ultimate facts, is a principle now firmly 
established. 

Rucker v. Wheeler, 127 U. S. 85. 

Love joy v. U. S., 128 U. S. 171. 

Simmons v. U. S., 142 U. S. 148. 

Allis v. U. S., 155 U. S. 117. 

Graham v. U. S., 231 U. S. 474. 

Schneider v. U. S., 21 D. C. Rep. 381. 

Maxey v. U. S., 30 App. D. C. 63. 

In fact, appellant does not dispute this rule, but 
urges in his appeal that the Court commented un- 



favorably and prejudicially toward Ms interests. 
A careful reading of the record, particularly of the 
charge of the trial court, will indicate that there was 
no such violation of the rule as occurred in the case 
of Smith v. U. S., 55 App. D. C. 117, cited by appel¬ 
lant, where, on a disputed question of fact, the 
Court charged the jury that no one questioned the 
complainant’s version of an assault; orasinlio/p v. 
U. S., 2 F. (2d) 953, where, under conflicting testi¬ 
mony in a prohibition case, in which the issue was 
made dependent upon the relative credibility of 
witnesses, the trial court had remarked, “person¬ 
ally I am inclined to believe practically all of them 
(defendant’s witnesses) were engaged in the 
(liquor) business out there”; or as in Parker v. 
United States, 2 F. (2d) 710, wherein the defendant, 
a married man, had been convicted of white slavery, 
and at the trial the court had remarked: “person¬ 
ally I would rather believe the girl who had been 
wronged than the man who would desert b|is wife 
and children to wrong her”; or as in Cook v. United 
States, 18 F. (2d), 50, wherein the trial court had 
stated that he believed the Government witnesses, 
but did not believe the defense witnesses; qr as in 
Rudd v. United States, 173 F. 912, wherein the de¬ 
fendant had been convicted of using the mails to 
defraud, in an attempt to sell a pump, upder the 
representation that a spring attachment would 
cause automatic pumping for twelve days. Not¬ 
withstanding the defense of good faith, the court 
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had remarked that “no one with the slightest de¬ 
gree of intelligence above insanity could believe the 
machine practicable.” 

A general criticism to be made of the appellant’s 
analysis of the Court’s charge is that he begins too 
far over in the charge, and concludes his excerpts 
much too soon. The Court of Appeals in the case 
of Shaffer v. United States, 24 App. D. C. 417, 33 
W. L. R. 4, wherein the defendant was convicted 
of the murder of his wife, stated as follows: 

The whole charge must, however, be read 
together to ascertain the real meaning and 
import of the language of the judge; and we 
think there is no ground for imputing error 
to this particular passage when read in con¬ 
nection with what precedes and what suc¬ 
ceeds it in reference to the question of 
insanity. 

***** 

Upon reading the entire charge of the 
judge to the jury, we can perceive no pos¬ 
sible ground of complaint by the accused. 
Take it altogether, and the ease was most 
favorably presented for the accused. 

At the outset of his charge the judge defined the 
issues of the ease (R. 45), and laid down the propo¬ 
sition that it was necessary for the jury to find that 
an assault had been committed with a wooden club; 
that Officer Landrum held that club; and that the 
club was a dangerous weapon. He then took pains 
to point out that the defendants were entitled to 
an acquittal if on any of these questions the jury had 
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a reasonable doubt. He then suggested tljiat the 
jury pursue a logical course, passing from one step 
to the next step, and remarked at that time, “Get 
at what you believe to be the real truth of the mat¬ 
ter.” Here, for the first time, the Court used the 
expression, “get at the real truth of the matter,” 
and at a point most favorable to the defendants. 
However, appellant later condemns him for using 
such an expression when the jury is asked to de¬ 
termine whether there had been a breach of the 
peace in the presence of the officers to givie them 
the necessary right to enter Johnson’s homel. It is 
quite apparent that the Court had no mores inten¬ 
tion at that point, than he had at the other to in¬ 
fluence the jury by such an expression. 

The Court is further critized for using a nega¬ 
tive expression (R. 49), and for repeating himself 
(R. 48), but the Court of Appeals in the case of 
Georgetown & Tennallytown Ry Co. v. Smith, 25 
App. D. C. 259, 33 W. L. R. 261, stated as follows: 


In this connection it may be said that the 
charge should be taken as a whole, arid when 
that charge is fair an appellate court should 


not labor to sustain an objection basfed upon 
a sentence which, taken by itself, may not 
express in the happiest terms a proposition 
which is correct. 


The appellant also complains that the trial court 
was trying to have the jury draw too fine a distinc¬ 
tion in determining whether the pick handle or 
the police baton was used when the Court made 
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mention of the wounds received by Johnson. A 
careful reading of the charge will indicate that, in 
the orderly and logical manner in which the Court 
had suggested the jury review the evidence, the 
Court had reached that portion of his charge where 
the determination of whether or not the club al¬ 
leged to have been used was a dangerous weapon 
was then in issue, and it is most respectfully sub¬ 
mitted that the record in the case covering the 
testimony and the physical injuries received, indi¬ 
cates that the Court was well within his province 
in making such observations. Moreover, imme¬ 
diately after that portion of the charge to which 
appellant objects, the Court took pains to state to 
the jury as follows (E. 49) : 

Of course,! first you will consider whether 
such evidence is true. Do not give any 
weight to any evidence that is not true. I 
am not suggesting to you whether it is true 
or not. That is for you to determine. Do 
not take anything I say concerning the evi¬ 
dence as giving you my view of the evidence 
or what your determination should be con¬ 
cerning it. At times I have to refer to the 
evidence in the course of the trial, but I do 
not mean to suggest to you what weight you 
should give to that evidence, what if any, 
weight you should give to it. That is for 
vou to determine. 

Again, in the supplementary portion of his 
charge, the trial court stated to the jury as follows 
(E. 56): 
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But I do wish to impress upon you that 
any reference I have made to the evidence 
has been made upon an assumption for the 
purpose of pointing out, of making some 
particular points in my charge, in my legal 
instruction to you. I do not for a moment 
want to be guilty of any reference to the evi¬ 
dence in a way which would lead a single 
member of the jury to suppose that I am 
suggesting to him or to her that they sjhould 
accept that as the truth of the matter, or as 
to just what weight they should give to it. 
I recognize that it is the sole right of the 
jury to determine the facts, and I have no 
desire to interfere with that right and that 
duty in any way, and I am anxious that the 
jury shall exercise their free and untram¬ 
meled judgment of the facts. And I say to 
you now that if I have unintentionally sug¬ 
gested to you that you should accept any 
part of the evidence as true, or as to what 
weight you should give it, or anything of the 
sort, if I have unconsciously done that, I say 
to you to absolutely disregard it, because I 
have no more right to do that than has any¬ 
one else. 

In fact, the last admonition of the trial ccjurt to 
the jury (R. 57) was to the same effect, when the 
Court said: 

Those references to the dangerous weap¬ 
on, as to whether this club is a dangerous 
weapon, I think I have carefully explained 
that to you. It is not for me to say whether 
it is a dangerous weapon or not and if it 
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were for me to say I would so instruct you 
and remoye that question from the case. 
But I say to you in this case it is a question— 
it is an issue of fact—for you to determine, 
and you shall determine it by the free and 
untrammeled exercise of your own reason 
and common sense without regard to any¬ 
thing I have said. 

Appellant complains that the Court used preju¬ 
dicial language, unwarranted by the testimony, 
when he mentioned that there was no evidence that 
a felony had been committed by Johnson. Ap¬ 
pellant’s counsel interrupted the Court in that por¬ 
tion of his charge, to state that the wife was re¬ 
puted to have told the police officers that Johnson 
was acting like a crazy man, to which the Court 
replied that it was not a felony to be crazy. Counsel 
for appellant then further stated to the Court that 
the defendant Sirola had heard profanity. (R. 46, 
47.) The best answer to the argument there raised 
is that it so little impressed itself as an error upon 
the mind of counsel at the time that he omitted even 
to note an exception to it. From the record and in 
point of law the Court was correct in his statement, 
and obviously this colloquy between court and coun¬ 
sel was not prejudicial, and particularly so where 
the court (R. 51) later in his charge told the jury 
that the issue was not whether Johnson was of 
sound or unsound mind. In the case of Henry v. 
United States, 50 App. D. C. 366, the defendant 
was convicted of embezzlement. In overruling a 
motion for a directed verdict the court said, in the 

I ' 
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presence of the jury, that he would not take the 
responsibility of “letting this naan out,” but would 
submit the case to the jury. On that remark the 
Court of Appeals had the following to say: 

Exception is taken to the phrase ‘“letting 
this man out,” but that is precisely what de¬ 
fendant asked the court to do, though he used 
different language. No prejudice could have 
resulted. 

The trial court was correct from the record when 
he remarked that there had been some reference in 
the taking of testimony as to whether Johnsjm was 
drunk, or whether he was in an abnormal mental 
state. Johnson himself denied ever drinkipg (R. 
10) ; his sister-in-law, Olivia Bias (R. 15), detected 
no odor of liquor on his breath, nor did Dr. itilliam 
E. Bowman (R. 16), the nurse Vera M. Randall (R. 
18), or the neighbors, Mrs. Clara M. Fort (R. 21) 
and Ellerbe Blackwell (R. 21). In his statement to 
the Department of Justice, Officer Sirola stated 
that he did not regard Johnson as being drunk 
(R. 28), although one Government witness, Dr. 
Pleasant L. Moon (R. 16, 17), testified that he de¬ 
tected the odor of liquor on Johnson’s breath, and 
the statement of Officer Landrum to the Depart¬ 
ment of Justice was to like effect. 

On the other hand, Johnson had been booked 
for mental observation at the station-house on the 
night of his arrest (R. 8), and Sirola, according 
to his statement to the Department of Justice 
(R. 28), had regarded him as abnormal, partieu- 
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larly because he drummed nervously on the rail in 
front of the station clerk while he was being booked 
(R. 42.) Mrs. Glara Fort (R. 21) testified that the 
dav following the disturbance Officer Landrum told 
her that physically Johnson was all right, but men¬ 
tally he was all wrong. However, Dr. Pleasant L. 
Moon (R. 17) and Dr. W. H. McCullough (R. 18) 
failed to find evidence of any mental disorder. The 
trial court performed an exceedingly proper judi¬ 
cial function in calling the attention of the jury to 
the fact that the issue was not whether Johnson was 
drunk or sober, or whether he was of sound or un¬ 
sound mind, but that such testimony should be 
received by them only as bearing upon the deter¬ 
mination of Johnson’s conduct as indicating 
whether he was disorderly, to give the officers the 
necessary right to enter his home and place him 
under arrest. The point counsel seems to be trying 
to make is that the court was guilty of not making 
repeated reference to the alleged assault by John¬ 
son upon his wife, and it must be observed that 
the Court, throughout his entire charge, avoided 
references to distinct issues of fact. Furthermore, 
at the request of counsel for the appellant, the court 
clarified the matter for the jury (R. 57), when he 
stated that if such an assault had occurred, that 
of itself would have given the officers a right to 
enter Johnson’s home. 

It is beside itself to argue from the expressions 
used by the Court that he was telling the jury that 
the officers had brutally assaulted a drunken or 
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insane man. In fact, with equal force it might be 
argued that, when the trial court was instructing 
upon the credibility of witnesses and used the ex¬ 
pression “that if he or she lies about one important 
matter, he or she will lie about all,” the coiirt was 
implying that the wife and sister-in-law of Jbhnson, 
together with his neighbor, Mrs. Fort, were pot tell¬ 
ing the truth, because of the use of the personal 
pronoun “she,” since the only female witnesses ap¬ 
pearing in the case were produced on behali: of the 
Government. Obviously, these words do liot con¬ 
vey that meaning any more than does the instruc¬ 
tion of which appellant complains. j 

Appellant appears captious in his contention that 
the Court labored under the impression that the 
home belonged to Johnson, when the Court stated 
(R. 46), “Now this was Johnson’s home,” where 
the record showed that the wife, in her testimony, 
also referred to the house as “her” home; “her 
own home”; and “her home”; (R. 11, 12, 13, 14). 
Obviously, the only point intended to be conveyed 
by the Court in such language was that Johnson 
was no stranger to the dwelling wherein he was 
found by the officers, and the question whether the 
wife or the husband owned the house not involved. 
As the Court properly remarked in the case of 
Shaffer v. United States, 24 App. D. C. 417: 

An overrefinement in the application of 
principles is seldom promotive of justice; 
and, where a case has been fairly tri^d, over- 
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refined distinctions, or forced application of 
technicalities, should never be indulged, 
when that indulgence leads necessarily to the 
defeating of a fair trial. 

Appellant concludes his brief by asking this 
Court, in effect, to pass upon the weight of the evi¬ 
dence and the credibility of witnesses. The trial 
court was careful to avoid such matters, and it has 
been repeatedly held that an appellate court will not 
weigh the evidence or determine the credibility of 
witnesses. On this point see: 

Burton v. TJ. S., 202 U. S. 344, 373. 

Zottarelli v. U. S., 20 F. (2d) 795,796. 

Kelly v. U. S., 258 F. 392,406. 

Loftus v. U. S., 46 F. (2d) 841. 

However, the major argument to be advanced 
against this appeal lies in the fact that where a gen¬ 
eral exception is taken to the charge of a trial court, 
an appellate court will not be bound to consider it 
in detail, to ascertain if an exception might have 
been well taken to any special part of it. Ryan v. 
Wash. <£■ Georgetown Ry. Co., 8 App. D. C. 542; 24 
"W. L. R. 333. 

The rule governing this matter was well stated in 
the ease of Norman v. United States, 20 App. D. C. 
494; 30 W. L. R. 810, wherein defendant had been 
convicted of murder, but no exception had been 
taken to the Court’s charge. The Court of Appeals 
laid down the rule as follows: 

Especially is this true with regard to the 
charge of the court to the jury; for it may 
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well be that, with reference to any supposed 
erroneous statement of the law or of the 
evidence in the case, the court would have 
corrected such statement, if its attention had 
been then and there called to it. Ii; would 
not be fair to the court or to the ju^y, or to 
the parties to the cause, to permit it to pass 
unchallenged at the time, and then on ac¬ 
count of it to seek reversal in the appellate 
tribunal. 

On this matter of appellate courts refusing to re¬ 
view alleged prejudicial portions of a charge, under 
a general exception, see the following: 

Thomas v. Presbrey, 5 App. D. C. 217. 

Tyrell v. D. C., 243 TJ. S. 1. 

Wash. Utilities Co. v. Wadley, 44 App. 

D. C. 176. 

D. C. v. Duryee, 29 App. D. C. 327. 

Brown v. U. S., 35 App. D. C. 548. 

McDermott v. Severe, 25 App. DJ C. 276. 

Chaloner v. Wash. Post, 56 App. I). C. 14. 

| 

Having in mind the force of the rule of law above 
stated, it will be observed from the record that, 
when counsel for appellant interposed exceptions 
at the conclusion of the Court’s charge, the trial 
court then gave the jury a supplementary charge, 
after first requesting that alleged errors be pointed 
out for correction. The one point which Appellant 
seemed most anxious to clarify, viz, the proposi¬ 
tion that if Johnson assaulted his wife in the pres¬ 
ence of the officers, that fact gave the officers the 
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right to enter his home and place him under arrest, 

1 

was gone into by the Court. (R. 57.) 

At the conclusion of this supplementary charge, 
no further exceptions were taken, and the trial 
court was not put on notice that this additional 
charge had not been adequate. As the Court of 
Appeals pointed out in the case of Thompson-Star- 
rett Co. v. Warren, 38 App. D. C. 310, although an 
instruction mav be too broad, an error may be cured 
by special instructions given at the request of the 
objecting party. Again, it was pointed out in the 
ease of Capital Traction Company v. Wat hen, 35 
App. D. C. 577 ; 38 AV. L. R. 735, that an error in 
granting an instruction which is not sufficiently 
specific may be cured by a later charge supplement¬ 
ing and making plain what was meant in the earlier 
instruction granted, and this would appear to apply 
with equal force to the case at bar, where the Court, 
having had its attention called to alleged errors, 
took pains to make clear the law with regard to 
those matters. 

CONCLUSION' 

The Government will not take issue with the ap¬ 
pellant as to whether he performed a courageous 
or a cowardly act when he went into the home of 
Johnson. A clear and impartial reading of the 
record will at least be convincing that the officer 
was guilty of rash, unwarranted conduct, and in- 

i 

flicted unnecessary and serious injury upon a citi¬ 
zen of this community. Nor can the Government 
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sav that crime within the District of Columbia is 
«/ 

rampant, and that there is a constant lowering of 
respect among the people of the District for law 
and order. On the contrary, we point witp pride 
to the peaceful and orderly conduct of the I affairs 
within this jurisdiction. 

It is therefore urged that the points set fbrth in 
the appellant’s brief are untenable; that from the 
record of the proceedings in the court below it is 
clear that appellant had a fair and impartial trial; 
and it is therefore urged that the judgment of the 
court below is affirmed. 

Respectfully submitted. 

Leo A. Royer, 

United States Attorney. 
James R. Kirklaxd, 
Assistant United States Attorney. 
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